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a horning, arrefintent, compaxﬁhg, or other lawfil mean-to affect the dyvox § lémd
or eftate ; and that horninig is net fuch a diligence as dogs affe& ‘being only per-
fonal execution againft the debtor ; and that the faid debt of Ste\varts was }mny‘

years contradted by the rebel after the faid ho*rmng ; and that the faid Stéwarts

refiding‘in Ireland, and their bend bemg conceived after the ftile of En*rhfh b’oﬁﬁs‘:
did not fall under Sanderfon the ereditor’s efcheat. .

Whereunto it was answeréd, That by the faid a& of Patliament, bankruPta,
after they are at the horn, cdntiot make any voluntary right or payment fo gra-
tify or prefer other ‘creditors; fo that there 'is no necellity to debate Whether
hornirig doth affeé or not ; and yet the trith is, hotnig is fuch a diligénce as
doth affect, feeing thereby all the efcheatable- ‘goods aré affected; and do belong‘
to the King, and to the ereditor at- whofe inflance the hoininyg is, who is prefer-
able to the King, and has -an ‘intetett i the faid goods; and that whatever be-
longs to a rebel,- whether the titne of the reébellion, of dt any time how long fo-
ever thereafter dumng the - rebellion; the- fanre- acerites to the Kitig, and confe-
quentty to- the eteditor in the’ hornmg ; -anid thati Ao dpbzmrm and’ debts non
Babin. sitam, but'are petfonal ‘mterefts,’ avd sequuntyy peh‘ondm cretditords ; and if
they* be moveable d«r fall under his efcheax, vﬂnch‘ i oa Iegal aﬂignat:on as
faid:is. :

“Trg Lo&ms mclmed to preﬁer Vre‘tc’h But beca\ife forsie of the Lords i vote
itrg were non lzquet the hﬂﬁneﬁ wa@ de’layéd. Sffc’ Se& 8 of‘ ‘this Diwﬁon "See
ESCHEAT. S o

Nowmﬁen 16: ;67 8. --aTH&-: Loms havmg ref’dmed the d"batc and it appearing’
upon tefal, that the commart debtor Sandetfon, the'time of the graiitirig the afligy
nation in anns 1662 in favours of Ker and’ BrOWH was nbt orrfly rebEI but was n&

&t\ fmm 89’ lzzpsm § théy preferréd VitcH to Biftat.
. : Dzrk’z‘m, Z‘v 249 245 & 296 p 118 123 &2 145
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MA’RGERET(BALG/LIESH, hac’fy Ritca‘rtm agmm THOM&S GtBsoN Wﬁ’t‘e‘{' i
A D T Edﬁnburgh . ":, -
THOMAS»GIBSON faé’tor app«ﬁnted by’ thc Lords%r the ef’ca’ce of Rxccartcm ha-

ving obtained, a decréet-beford the Sheriff: of Edmburgh: a‘gamﬁ Robert: Cleghorm

one of, the tenants, for hisirent of the cdp 1703y and in time’ commgz, ithe terins
of  payment being firft come -and bygone: In November 1704 e chatged -and-
denounced; thereon :-In. December theteafer’ the Lady: Riccarton: denounced: this

Robett Cleghorn, whe was heit debtor; ~ami about September 1705; Mr: Gibfon:

took-a d{{pmiltlon from him to-thelcoins theron the ground for payment of ‘three

years rent; Vi, -For the cmps 17:33, 1704, and. 1795, and by wirtue thereof re=

covered payment. - o o o
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The Lady raifed reduciion of the faid difpofition againt Mr Gibfon, upon-the-
fecond part of the a@ of Parliament 1621, as mede to him in prejudice of the:-
purfuer’s lawful and more timely"diligence ; and craved, that in the terms of that:

{tatute, he might be ordained to make furthcoming to her what was. voluntarily-

paid to him, by tlfe common debtor’s partial favour, for the crop 17045 which:
neither the decreet obtained by the defender before it fell due, nor his hypotheck,
tor the fubfequent year could warrant the payment of,

. Answered for the defender : He having received payment of his own. rent out:
of the product of the ground, by virtue of the difpofition taken for preventing,
the expence of poinding, had noways contravened the at of Parliament 1621 5
whereof the grand defign was only to prevent. fraudulent difpofitions,. in preju-..
dice of anterior lawful diligence ufed by others.  For albeit it mentions that the.
doer of the diligence has aclion to recover what was yoluntarily paid, in prejudice:
thereof, by the debtor to his creditor.; no inftance can.be given where. ever the.
law took effect as to that claufe : Seeing, as a perfon under diligence can, for the.
favour of commerce, fell and difpone of his moveables for what price he pleafeth.
to a creditor as well as to another ; {o he may likewife fell and difpone them to.
his creditors in order to be fold and applied for their payment.  And it were-out,
of meafure hard if’ a mafter, who for fecurity of his rent takes.a difpofition from;
his tenant, fhould ly open to the tenant’s creditors, who having fimple oblige-

ments, are in a capacity to do-morve tip)ely diligence ;. efpecially confidering, that;
the radical right of all*the product of the ground is in the mafter for his rent, and,

the tenant has only the exercife pro cultura et cura. Though our law allows the

matfter a hypotheck but for one year’s rent, yet he has fuch an intereft in his ten-

ant’s.goods even for other years rents, as may always exclude his taking a difpo-.
fition for payment from the conftrucion of fraud:

Replied for the purfuer: Albeit in a competition, a donatar of" efcheat, (who:
is preferable to an affignee obtaining right stante rebellione,). could not repeat
from a creditor getting payment in- that interval ; yetin the cafe of difpofitions -
granted by bankrupts, (which are moft unfavourable) there is-no diftin@ion be.
twixt a competition and repetition, 11th November 1675, No 127. p. 1029.
Vietch contra Pallet; 14th November 1679, No 16, p- 89o. Pollock contra
Kitk Seffion of Leith; roth February 1685, Brown. contra Watfon and Drum-
mond, No 18. p. 892. Nor doth it alter the cafe, that the difpofition here
was by a tenant to his mafter ; for a mafter (who hath a hyphtheck but for one
year) fuffering more years rent to ly unuplifted in.the tenant’s hand, s confidered

- quoad thefe only as another common creditor ; and any voluntary right granted

to him infeeurity thereof, falls under the a& of Parliament 1621, If mafters
were preferable for the rents of precedent years, the credit of all tenants would
be quite ruined ; for nobody would deal with or truft them, as not knowing what -
rents may be owing to their mafter: Nor doth the faGor’s dong Jides in accepting
the difpofition avail him ; becaufe, that might be pretended by any other credi-
tor, qui suum recipiendo nulli videtur fraudem facere, and law, without regard
thereto; preferreth the anterior diligence of another creditor, qui 5ibi vigilavit,
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Duplied for the defender: He is not pleading upon his right of hypotheck,
“but upon his difpofition which he lawfully took, and difpofed of the fubje&, by
virtue thereof, for payment of his rent? without any trouble or interpellation
from the purfuer. The difpofitions mentioned in the decifions cited by her,
were not granted by tenants to their mafters ; and the fubjects difponed were fill
extant unuplifted.

Tre Lorps found, That in the cafe of a mafter obtaining a difpofition from his
tenant, though in a competition another créditor doing diligence might be pre-
ferred ; yet the mafter having obtained payment bona fide by virtue of the dif-
poﬁtlon he cannot be liable to repeat what he received, more than if he had
poinded. :

Fol. Dic. v. 1. p 77. .?rlm, 2+ 344
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1715.  Fune 7. ALEXANDER TWEEDIE 4g4inst Jorn Din, and OTHERS.

- ALEXANDER TWEEDIE h'aving fold a ftock of fheep to John Din, for which he
got his bond ; he regiftrate him at the horn, and a few months thereafter, endea-
vouring to poind, he found the fheep difpofed upon to fome neighbours; and
having arrefted in their hands, and -purfuing a furthcoming, they deponed, they
had got the goods, but that they had bought them, for payment of debts due to
them by the common debter, or wherein they were cautioners for him: But for
thefe their debts, no diligence fave regiftrations of their bonds was ufed, and the
common debtor ftill continued to trade in buying and felling theep, &c.

. Tweedie now infifting upon the latter claufe of the a& of Parliament 1621, and'

: alleging, That he was in the precife words thereof ; becaufe he had ufed diligence
to affet his debtor’s goods, by a regiftrate horning again(t a bankrupt and dyvour;
and that:the other creditors had obtained payment (by the partial favour of the
debtor) though pofterior to him in diligence; and therefore he had good adion
to recover what was thus voluntarily paid.

And the co-creditors defenders, having alleged, 1mo, That there was a differ-
ence betwixt bankrupt and infolvent, and that the law was only to be underftood
of the firft ; and here the common debtor was not bankrupt. 24y, Betwixt cre-
ditors partakers of the fraud, and thofe who are not. 3tio, Betwixt thofe who had
got payment, and fuch who only were competmg for preference, on a {ubject yet
dbutftanding.

. Answered for the purfuer, 1mo, That there is a dlﬁ'elence betwixt baﬂkrupt by
the at 1696, {o to operate the effect of that law, and bankrupt by the a& 1621,
to afford the benefit of that act: That lefs is requifite to make one bankrupt by
the latter than the former; becaufe the effe@ of the a& 1621, is nothing fo gene-
ral as of the act 1696. So that with refpet to the benefit of the act 1621, it was
fufficient that a horning was regiftrate againft the common debtor. And this was
{o found 11th December 1691, the Creditors of Langtoun competing, voce CoMpE-
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