No 3

Members of a
Company de-
cerned to re-
lieve the
keeper of the
books and
cash, ante red-
ditas ratio-
nes, of cer-
tain sums of
money bor-
rowed by
him for

their and the
Company’s
use, ex eorum
sugndato.

No 6.
An illiquid
claim not sus-
tainable ei-
ther in com-
pensation or
in retention.

COMPENSATION—RETENTION.

Szer. i1

1>
trn
-+

o

1709. Fanuary 4.
Joun IrvinG of Drumcoltran, ggainst Jorn and Ropert CoRrBiTS, and
, Partners.

In the process at the instance of John Irving against John and Robert Cor-
bets and partners, for repayment of certain debts he had borrowed, by their
warrant, for the use of the Company, while he was concerned in the manage-
ment of their affairs,

Alleged for the defenders; The pursuer being both their factor and cash-
keeper, he is obliged to count and reckon before he could seek any relief: See-
ing ante redditas rationes he was presumeq to have sufficient effects of theirs in
his hands to answer all his disbursements. -

Answered for the pursuer ; It were unaccountable hardship to leave the pur-
suer to immediate distress for money borrowed by him ex mandato of the defen-
ders, for their use, without relief till the issue of a count and reckoning, which

may depend some years: And if mandates of this kind did not import a renoun.

cing of any compensation or retention, upon the account of a society-debt, till
accounts be stated and cleared, and a liquid balance in the mandatary’s hand,
no manager would ever engage his private credit for the Comipany.

Tue Lorps repelled the defence, and decerned against the defenders for the
sums commissioned by them to be borrowed by the pursuer; he always finding
caution to pay what should be found due to them.in the event of the count and.

reckoning.
Borbes, p. 297,
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1735 December g.. Crawrorp of Bridgend against-HamiLton of Grange.

A crargE upon a bond being suspended upon this ground of retention, that-
the suspender was confirmed executor to the charger’s defunct spouse, and was
entitled to her share of the moveables in the charger’s possession ; it was an-
swered, That, by act 1592, cap. 143, liquid debts only are allowed.to be pleaded
upon by way of exception: The act speaks riot of compensation more than
of retention:; and, as it is trit¢ juris, then an-illiquid claim cannot be offered in

"the way of compensation ; to sustain it under the name of retention, would be

truly giving it the whole effect it could have when pleaded as a compensation,
which weuld be allowing the thing under another name.. ‘
Tue Lorps repelled the reason of suspension.

Fol. Diz. v. 1. p. 150.



