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1710, November g. ,
The Justicks of Peace within the Shire of Wigton, ggainst RoserT MARTIN
of Mool.

RoserT MarTIN Of Mool personally cited- to appear before the Justices of
Peace of the shire of Wigton, the 6th of October 1709, at the quarter session,
to answer to a complaint given in against him by James M!Culloch his tenant,
for beating and abusing him,. and to find caution for keeping the peace in time

coming ; and not compearing, was again, by warrant of the Justices foresaid,-

personally cited to the same effect ;. and, failing to appear upon the second cita-
tion, the Justices fined him in L. 50 Scots for his two several contumacies, which
decreet he suspended. Tae Lorbs restricted the fine to L. 10 Scots, conform
to the limitations and- instructions given to inferior judges, albeit there was a
double contumacy ; in respect the suspender was but once fined ; and the Lorps

seemed to be clear, that a person could not be fined for not finding bail to keep:
the peace, but only might be committed to prison as in the case of lawburrows.-

Fol. Die. v. 1. p. 508.  Forbes, p. 440.

December 2.
Rocer Oswarp, &c. ggainst MorisoN of Prestongrange,

1710,

Dr Oswarp of Preston having an ancient weekly market that will afford
L. 100 Scots of customs yearly, Morison of Prestongrange procures the grant
of a new market for his lands adjacent to the said barony of Preston; and makes it
on the same day, and at'a place very neuar to that where Pieston market is held ;
whereby the old market is prejudged. Roger Oswald writer to the signet, being
factor to the estate of Preston, gives in a bill, with concourse of the creditors;
complaining cf this invidious and unneighbourly management, and offers to
prove that Prestcngrange intercepts the comers to Preston market with corn and
other merchandise, and causes-them to sat them down at-his market place ; and
therefore craves the Lords may summarily redress the injury, and discharge such
an oppressive invasion and incroachment. ~—Tae Lorps thought that markets
and fairs being ounly granted Dy the Sovereign, either in Purliament.or by their
charters, if Prestongrange had no such erection, then it would be an unlawful
convocation of the lieges; and.esto he had suclr a grant, yet being long poste-
rior to Preston’s market, he ought to have chosen ancther day, and a different

‘remoter place, and not have made.it interfere with a move ancient neighbouring

market, which could scarce adinit of any other construction but to be done iz
emulationem wvicini ; which the Lorps have several times condemned and repro-
bated, as in the case of Pady Fair, observed by Durie, 2.4th June 1642, Falcouer
contra Douglas, No 4, p. 4146. ; and within these few years betwixt the Town
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of Stirling and Polmaise, No 6. p. 4148.; and which may occur where a neigh-
bouring heritor on the water above or below my mill, erects one of his own
which makes mine restagnate, thesame will r.ot be allowed 5 but if it only de-
prive of the grist of voluntary comers to my mull, not being thirled, that acci-
dental extrinsic loss will not be considered. And Andreas Gayll, in his Practical
Observations, lib. 2. cap. 6g. gives many other instances, and particularly iz
nundinis and markets, that they ought not to be granted till all the adjacent
heritors be cited and heard -how far the grant msy prejudge them. Bur the
Lorps did not enter upon the cause, in regard Prestongrange not being a mem-
ber of the College of Justice, he could not be obliged to answer summarily on
a biil; yet they thought the Jusices of Peace might summarily cognosce the
compiaint,

Fol. Dic. v. 1. p. 508. Fountainball, v. 2. p. 602.

1715-  December 15.
VWarLrzr ForsyrH, Flesher in Falkland, against Marearer Ritcuiz, Relict
of —— SteepwmaN, Flesher in Kirkcaldie.

Warter Forsyra having pursued Margaret Steedman before the Justices of
Peace of Fife, as representing her husband, upon the passive titles, for payment
of L. 2g Scots, the Lorps advocated the cause upon this ground, That the
Justices of Peace are not competent to judge in actions upon the passive titles,
except for small debts expressly allowed by the act of Parliament 1661, to be
pursued befors them.

Fol. Dic. v. 1. p. 508. [Forbes, p. 4532.

g
i
n

v

1i.  January 1q.

& Cuaries Evers, Solicitor of her Majesty’s Customs, CapTAIN JouN Murg,
late General Surveyor, and Provost Joun Baurantine, Collector at Ayr,
against Munco Hunter, Skipper of the Hopewell, and Arzxaxpsr Came-
BELL, one of the owners thereof. )
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Joun Murr and Provost Ballantine having convened Alexander Campbell and
Mungo Hunter, the one for ranning a certain quantity of tobacco and brandy
ashore without owning the custom-house, and the other for receiving and con-
cealing thercof, before the Justices of Peace of the shire of Ayr; the pursuers,
with the concouse of the Solicitor of the Customs, after witnesses were examin-
ed, raised an advocation of their own process upon this ground, That the
Justices of Peace could only take a precegnition against transgressors in the mat-



