No g4o0. ~

In an exhi-
bition of a
bond against
the debtor as
haver, he was
bound to
qualify in his
oath, how it
came to be
retired by
him,

No 41.

-
No 42.
Intromission
with a de-
funct’s move~

13230 .

QUALIFIED OATH. Szer. 4.

1702. November 13. Davio Warker against James CLerx in Dury.

In the exhibition pursued by David Walker against James Clerk in Dury,
the defender deponed, and confessed, that he was owing by bond to the defunct
400 merks, but that, when she was on death-bed, she sent for him, and gave
him back his bond, and took his promise to bury her honestly, for which cause
she gifted the debt in this bond, and he carefully performed the condition, and
was at the expense of her funerals. 4lleged, She had assigned to the pursuer
long before that, all sums of money, goods, and gear, under which generality
this sum fell, and so she was denuded. Answered, 'That was only a general
clause, and carried no more but what sum was due to her at her death, and
this assignation was never intimated to him, and he was in bona fide to receive
his own bond, which the Lorps found. But it was contended, that it was an
extrinsic quality, and ought to be aliunde proved. THE Lorps found the call-
ing for him, and giving him up his bond intrinsic, but what he further adject-
ed of his having expended all the charges of her funerals, and so had imple-
mented the condition was extrinsic, and needed probation. Then it was urged,
that he could have allowance of no more than what he had actually wared out
on her burial, which was but L. 40 or 50 Scots, and the remanent of the bond
belonged to the pursuer as assignee. 'THE Lorps found it was legatum libera-
tionis, and that she had given him the whole.

Fol. Dic. v. 2. p. 298. Fountainhall, v. 2. p. 159.

1708. Fune 24.
JEAN PRINGLE Relict of George Rutherford, Bailie in Dunbar, against
Isoprr, MANDERSTOUN.

Tue said Jean Pringle, as executrix to her husband, pursued Iscbel Mander-
stoun for L. 98 contained in her bond granted to the defunct, who proponed a
reason of compensation or payment, by two horses to the value of L. 9o given
to the defunct, and offered to prove the same by the pursuer’s oath.  She hav-

~ ing deponed, acknowledging the receipt of such horses, but adding, that they

were received in payment of an account of furnishing to the defunct, and in
fortification of the quality, produced the defunct’s count-book containing the
same inserted ; the Lorps found the quality of the oath intrinsic, and decerned

to pay the bond. Fol. Dic. v. 2. p. 298.  Forbes, p. 253.

1770. Fanuary 3.
Parrick MorTiMER in Cowper, against James ArcuisaLp, and Others,

IN the cause at the instance Pairick Mortimer, as executor confirmed to
Agnes Wilkie, relict of Fotheringham in Kennoway, against James
Archibald, and others, for repetition of goods and money belonging to the de-
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funct, and abstracted by them, the libel being referred to the defenders oaths,
‘they deponed, that Agnes Wilkie, some weeks before her, death, gifted and
delivered to them certain particulars in goods and money, partly, to see her
honestly buried, partly, in requital of their attendance on her during her
sickness.

Tue Lorps found the quality of being gifted, intrinsic to the oath, and a
sufficient ground to assoilzie the deponents.  Albeit it was alleged for Patrick
Mortimer, That qualities super facto alieno are never reckoned intrinsic, 6th
November 1667, Fife contra Daw, No 46. p. 13233.; and that the things were
gifted, is the fact of another person which should be proved, and donatio nun-
quam presumirgr. In respect it was answered. That intromission with move-
ables being referred to a party’s oath, he might qualify the cause of his intro-
mlssxon 3d February 1672, Scot contra Elliot, No 36. p. 13228,

Fol. Dic. v. 2. p.298. - Forbes, p. 3%4.

SECT. V.

No exception will be sustained unless proponed at Litiscontestation.

1623. February 26, JouN RULE against THomas Hamiro.

Tromas Hamirtox in Leith being obliged to pay to John Rule L. roo, and
John Rule being addebted to others in greater sums, one of the creditors pur-
sued Thomas Hamilton to make the sum of L. 100, owing by him to Rule,
forthcoming, and likewise summoned Rule for his interest. The pursuer refer-
red thé verity of the debt to Hamilton’s oath. He made faith, that he rested
only L.42, which he was decerned to pay, and paid. Thereafter, Rule

charges Hamilton to pay L. 100, conform to his bond. He suspends upon the

decreet given upon his oath, and payment made conform thereto. Rule an-

swered, That he had referred nothing to-his oath, but proved the debt by the.
bond. THE Lorbs found, that, because Rule had not in the first judgment us-

ed the bond to prove the debt against Hamilton, but suffered his oath of verity
to be taken, he could not now be received to use any other probation whereby

Hamilton might he proved mansworn.. Huaddington, MS. Ny 2786.;
L
1624. Fuly I. Kinvocny ggainst Lord CoNsERVATOR.. .

Tnue Conservator being puréued by one Kinlochy, for payment of money
. contained in his bond, against which pursuit, he alleging nullity of the bond,

because it wanted witnesses ; whereto it was replied, That it was holograph;

73F 2 2

No 42,
ables being
referred to
the parties’
oaths, and
they having
deponed that
they were
gifted to thcm
by the de-
funct, the
quality of
being gifted.
was found.
intrinsic.

No 43

No' 44
It was refera-
red to oath,,
whether. a.



