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A relict, who,
by transaction
with her hus-
band’s heir of
line, got the
whole right of
succession
disponed to
ker, and ob-
liged herself
to relieve the
heir of all his
predecessor’s
debts, found
convenable
for payment
of one of
these debts at
4 creditor’s
instaace,
without call-
ing the heir,
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them .may have-writs, whereupon defences may be proponed. The pursuer
answered, That he might well adjudge against the one heir-portioner pro rata,
according to- her. proportion of the debt, and of the estate ; and, though the

rest were compearing, they could not hinder him, for he might discharge some

. of them, and pursue the rest; and the pretence that the other heirs-portioners

might propone and instruct defences, has no mare strength, than if one or more

. co-principals, or cautioners, being pursued, should allege the same, which has

been often repelled. ' It was replied, That process cannot be sustained upon any

_ debt of the defunct’s,-unless those representing him be called ; i« est, the whole

heirs portioners do represent him jointly in heritage, as well as executors in

- moveables, against whom there is no process till all be called ; and, though for-
~merly this defence was repelled as to one heir-portioner, who, though not called,

compeared, concurred, and renounced to be heir, the defence is now propon-
ed for the other heirs-portioners. ‘

Tre Lorps sustained the defence, and would not allow to continue the sum-
mons against the other heirs-portioners ; but found that all of them behoved te
bave two citations, which could not be upon this summons.

Fol. Dic. v. 1. p. 131. Stair, v. 2. p. 49.

—
1711, Fuly 3. :
RoserT Warwoop, Merchant in Edinburgh, aggainst Jean Scouvcart, and
RoserT SeMPLE of Fulwood her Husband.

_Jean.Scoucar, relict of Mr James Hume, merchant in Edinburgh, having by

transaction with her husband’s heirs of line obliged herself to rélieve them of all

debts resting by Mr James Hume to any person or persons, upon their disponing
to her all their right of succession ; Robert Walwood pursued ‘Jean Scougal and
Semple of Fulwood her present husband, for payment of a debt contained in a
bond granted by Mr James Hume to the pursuer.

Alleged for the defenders: The bond of relief bearing no obligement to pay
to the creditors, but only to relieve the heirs of Mr Hume in case of distress,
these heirs are the true contradictors, and should have been called; for they
might have defences against the debt, and the instructions thereof. Yea, they
may, at their pleasure, discharge the bond of relief which is conceived in their
favours, and thereby cut off the pursuer’s pretences. So, No 11. p. 33. in the
competition of the Creditors of Langtoun, it was found, that a cautioner might
renounce a public infeftment of relief in prejudice of the creditor for whose debt
it-was granted, Stair, lib. 2. tit. 2. page 210. (218.)

Replied for the pursuer : No necessity to call heirs, who have no manner of
interest, and are absolutely denuded of all right to the succession, in favours of
the defender who is come actively and passively in their place. So when an
heir of tailzie defends himself with the deneficium discuisionis, that he cannot be
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calied till the heir of linre be discussed, it is ﬂways ’re%e#am fot the purs\:e'r to
say, that the heir of line hath suceeeded ito- nothmg, B! Eﬁth he‘fhftrg to succeed
to,” as such, which he could affect, ‘Stair, b. . 3. tit. 50 § by, It i of no mo-
thetit to ‘@llege, That the heirs may have some instructions f pryment, or othéc
defence; for the defender, as empror bereditatis, is ptesumed 16 havé got up all
thesé, and if any be still in their hands, she'is entitled to et them p.  Again,
By our. law, any article in a‘contract betwixt two parties, cdtrcelved in Tavours
of 4 third, affords action to that third party, Stair, b. 1. fit. io § 5. for urtwnm
‘non sunt multiplicande sine neéea'.rim'te
Tae Lorps found, That theré was no necessity to call the heus o
~ Fol. Dic.w. 1. P 132 erbr;, P 314

»*** Lord Fbuntainhall'reports thge same case ‘

Fuly 4—JEaN ScoucaL, relict of James Hume, merchant in Edinburgh, tran-
sacts with her husband’s heirs, mean obscure persons ; and, for a gratuity, gets a
full and ample disposition of his hail succession to a considerable value ; but, to
secure them, she gives a backbond, obliging her to free, relieve, and skaithless
keep them of all debts he was owing, and of all damage and expence they could
incur that way. James Hume owing a debt to Robert Walwood, merchant in
Edinburgh, he pursues the said Jean, and Semple of Fulwood, now her husband,
. for payment, or this ground that she having taken a right per universitatem to
his whole estate, and obliged herself to free the heirs - ‘wha disponed it, she has
subjected herself passive to the deb’t ‘and become bound to pay her first hus-
band’s creditors ; for quem sequitur commodum idem debet etiam pati incommodum.
Alleged, However I may be liable to relieve the heirs if they were- distressed,
~ yet my backbond can never afford a direct action against me, the backbond not
being conceived in the creditors their favours, but only in favours of My hus-
band’s heits ; and therefore they must be first called wnid disenssed 3 and no pro-
cess can be smimncd against me till they be brought into the ﬁeld for they
may have instructions of payment, or other defences, which cannot be known
to me ; the negotium being only with the heirs who have a beneficium discussionis
" among themselves, that an heir of tailzie and provision cannot be convened
till the general heir of line be first discussed ; and if this order hold among
them, as Stair, tit. Hess, shews, much moré caglt she to have the Benefit of
it, she not bemg the proper.contradictor in this process, her bond of relief being
no felevant medinm conclidents against her till the heirs b drscussbd who may
renounce it ; as the Lords found in Langton’s case, No 12 p. 33 Anrwered,
Thet ‘thé d)sfender by accepting a disposition omnium bonorum from the heirs,
and obliging herself to relieve them of all the defunct’s debts, has clearly sub-
jected herself to the creditor’s direct ction, as effecttially as if upon distress the
heirs were pursuing her ; and actiones non sunt mul ltiplicande sine necessitate,

Yor. V. 12 Y
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especially the heirs being dead, and leaving none to represent them ; and guor-
sum should he call nominal heirs who have no manner of interest, but devolved

.all to her ; and certainly she got up all the papers and instructions of payment,
if there were any ; and it is certain that she as emptrix bareditatis comes direct-

ly in the heirs place. It is true, by the Roman law, the seller was primo loco

liable on that nice and stiff maxim, that memo alteri stipulari potest; but the

customs of all nations had now repudiated this, and laid down a more equitable

principle, that articles in a contract in favour of a third party afford action to

that third party, though no contractor, as Stair shews, tit. Conventional Obliga-

tions. It is true, there was an order among heirs ; but if I subsume that the-
heir has nothing to succeed to, which is affectable or discussable, I will make the

remoter heir liable, unless he condescend on a subject I can reach. Now the

defender has so denuded Hume’s heirs per aversionem, that there is not a-denier -
left to them of his estate. 'Tue Lorps sustained process against her, and found:
no necessity of calling the heirs of line,

’ Fountainkall, v. 2. p. 655

SECT. IL
Who must be Cited in a process against Minors, and who Certiorated¥
in Extrajudicial Steps against them..
15473 Mareh 6.. CricuTON against Lorp Rossiz. .
A prerze pronounced against a pupil was:reduced,. because: his tutors- amd:
curatars-were not called for. their:interest, -although- it- was notour he had none..

Fol. Dic. v 1: p. 132. Maitland, MS..

* % See This case voce. TuToR .and PoprL..

<-:_
1610, Febraary 1. 'Lorp ELPHINGSTON :against BRUCE::.

It is-sufficient in an improbatien to sumamon a.minor personally, and his tutors
generally, at the market cross. ‘ _ 7
Fol. Dic. v. 1. p: 132:. Haddington; MS..

* % See This case voce MiNoR.



