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infer-a behaviour 3 as- likewise; thit ‘he had possessed or granted-

 Lady Couper to possess -her owii liferent right, being feducible, as granted on -
death-bed ;- but, as to-the last point; of causing comprise for his own debts,
‘contracted before he was'apparent heir, whereby he preteidéd not to fall un-

der-theract of sederunt, I'¥as ndt decided, but it" seems the law can make no
dxﬁ'empne, sseeu@g the ftaundataén
after, 'viz. thay taking an mdarect coutse animo de ﬁmdafzdz ‘creditores, where

o vy

of a charter: for compasztidm bearing’ a de novddamm, was relevant per se to

the same whether the bonds be before or

the defunct had fittle or. mcons:derable idebt of 'his: own, 'whereby they intend |

to: pbssess théir predecessor’s cstate which may be great, and frustrate all credi-- '
tors;:by: putting them' to. great expensaes of - plea, of 6eccsity to compone w:th'

themxsuhny*please“ R L e
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THOMA§ qux an,d W ILLIAM E&sx.mx-: agam:t JOHN CARSTAIRS of I&mneuchar,

THOMAS chx and WxLuAM Egsxms i)emg credntors in conSIderable sums to‘

‘the dcceast Carstairs of K,xlcohquhar alias Kmneuchar they pursue Johp Car-

stilirs, now of- Kinneuchar, his son, fot payment or the passive titles, and con-
descended on this act of behakur that Mr John Wood having adjudged his

\fa,ther s lands, did, after the leg_ai sell’ 3 part of them to 8ir Philip Anstruther ;

’but ‘in “regard “his right’ was . 1boked upon-as dubious-and msufﬁcwnt and he -
gave orily warrandice from his own fact and deed, Sir Phxhp $he’ ‘purchaser de- -
and therefore Car- -

clmed to pay an adequate prlce, or rely on Wood’s right ;
stalrs, now of Kinnpeuchar, gave him a bond of the same date, and before the
same- thnesses, expressly relative to the minute, obliging himself to deliver to
Sll‘ Ptuhp the wnts of the' lanas “to” ‘purge mcumbrances, to warrant absolutely
at all hands and agamst Al c’ieadly ; and, for his Better securxty, to enter heir
in certam Lands which did belong to his grandfather to make Sir Phlllp s war-
randlce more eﬁ’cqtual, and he found er William Brucc his father-in- law

vcauuoner for performance of the premxses ; by which’ deeds it was evident he
' was the principal disponer, and Wood only a mere name to cover and palliate

the contrivance ; and that he had plamly meddch with the charter-che;t and
writs, which was per se a suiﬁcxent passxve tntie without any more. . “Alleged

for the defender, This was one of the mcest passwe ntles had ever been fallen

upon, and it being odious to subject a mah fo an ocean of debt, where his

mmw gerendz does, not appear but, on the contrary, a tormed design_and-

intention not to represent, his concurrence being merely to do a kindness te

* his father’s creditors, without a sixpence of benefit to himself, Wood* having
got. the price, and purged .some preferable writs therewith: But where the,
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apparent heir has no actual intromission, nor any deed. ef disposal and aliena-

tion made, Where can this passivg title be fixed? Indeed, if-any. part of the

~price had come to his pocket, he' would not struggle, seeing pretium syceedit

Joco rei ; but .Mr Wood was the sole disponer, transacter, and bargainer, and
all the ‘pbligations he entered into bad: nething dlspasntnve in them, but mere
accessories, 3s to deliver a progress, warrant the right, &c. which are no part
of the transmissision of the property, but might all be dorie by a stranger, ds
well as by an apparent heir, and so:can never infer a gestio pra herede, which
being a fictio juris can, go no farther than the reality. - So the deeds must be -
such as are peculiar to him as heir ; bit if- they be common to him and an
gxtraneous person, ‘they can never bind the charactcr of hehaviour oy him ;

~ for that were to make the copy exceed the principal: And so. determines the:

learned Voet, ad tit. De acq. et om: hared. §-6. If an heir apparent do such
things as may be acted both tanguam heres et tanquam extraneus, non intelligitur
in tali casu pro herede se gessisse. And as to the having the writs, they were-
not in his hands, but lying beside Robert Carstairs, his father’s Wnter, so he
had no intromission therewith ; e¢ in dubio respondendum est pro reo. Yea, there
be stronger cases which will not infer a passive title, such as the apparent heir’s
corroborating his father’s bond ; or even paying one of his creditors will not ope-
rate to make him liable to the rest. Next, the taking out brieves to serve heir, if
he stop there and do not proceed to perfect it by an actual service, it will not
import behaviour, as was found 28th June 1670, Ellis- contra Carse, No 27..
p- 9668 And law requires an actual contrectation and meddlmg with the res
hereditarie, or a disposing thereon, none- of which can -be subsumed j in this-
case. Answered, That it is not to he expected that heirs lying at the watch.
to defraud their father’s creditors, and yet to draw the emoluments, will do

‘positive direct deeds, but contrive all per ambages and interposed persons, as

Mr Wood is plainly, and- plus valet quod ggitur guam quod. simulate. concipitur.
And his obligements being ex incontinenti, is as good as if ingrossed in. the dis-
position, and makes up. the prmcxpal part thereof,. without which Sir. Philip-

" would never have paid the price.. And what man. in. his right- senses will be-

lieve, that an apparent heir would put himself under such strict obligations of
delivering the writs; of absolute warrandice, &c. and get nothing for it? And.
it is remembered that, about the year 1660, the. Lords found an apparent heir

~ Table for giving a renunciation of his. predecessor § estate, as havmg the force

of compleatmg a: thn‘d party’s right, betwixt the heirs of Ord and John Lut-
foot, infra,b.t: And we are not.to consider whether the:heir designs a behaviour-
or mot ;. but we must look to- what the law presumes, which Paulus L. 9. D.
De acq. et omit. haied. very well explains, si is qui bonis patemu se abstinuit
pcr .mbpo:ztam pemanam bona patru mercatus fuerzt permde eum con‘vemre opar-
tere a cxeditoribus ac si bonis paternis se immiscuisset. And it holds just as well
1a the selling his father’s heritage by an interposed person, as it does in buying
it; and it 18 p‘am Mr Wecod was nothing but a cloak and cover to his fraud.
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And whereas it is somiended; Wood was the sole disponer, bargainer, ard trans-
acter ; it was answered, There is a flood and torrent of words, but Little thought,
verity, or sound reasoning; for Wood only conveys some lame rights ; and
saves himself by giving no warrandice but from fact and deed ; whereas the
thing that completes the right: is the apparent heir’s engagements, without
which tha purchaser weuld never have bought them ; so it is a plain contriv~
ance to padliate the fraudi~-THE Lerps, by plurality, found the apparent heir's
granting the bond of the tenor foresaid imported a behaviour; but, on'a rex
claxmmg b111 the Lords ordmmed the case to-be farther heard. ‘

L1712 j’uly 8—-—-ER$KINE and Dick contra Carstaxrs mentmncd supre 28th:

Jmm 1311 The decersed Gaptain. Carstairs of Kilcongquhar being. debtor. te
Mz Williamy Erskine, Governor of Blackness Castle, William ‘Erskine, his son,
pursues Jobn Gasstairs, the Captain’s son, for. payment op the passive: titles,
which they qualify thus: That Sir Philip Anstruther being to purchase a part
of the Captain’s lands, the contrivance was, that Mr John Wood, a creditor-ad-
judger, should be the- d:sponm not. sxmply ag absolute proprietor, but as hav-
g right to several adjudications, and who would give no othér warrandice but
only from his own fact and. deed ; therefore to make up a cemplete right to
Sir Philip, the buyer, Kilconquhar, the apparent heir, grants a backbond of the
same date, and before the same witnesses, with Mr Wood’s minute, obliging

himself to exhibit-and deliver a sufficient progress of the writs of the lands, to:
purge incumbrances, and to be bound in absolute warrandice, ta free the pur-
chaser of 2ll minister’s stipends and public burdens preceding his entry ; and

tp make his wartandjce more effectual, he ohliged himself ta enter himself in-

feft in-an estate descending to him by his uncle, and found Sir-William Bruce-
cautioner for that effect. From which premisces the argument of his repre--
senting gestione pro harede was pushed thus: Wood was crly an interposed.-

name, Kilconquhar was the only true disponer, as being the chief obligant in
all the material and essential clauses of a sale or alienation, viz. absolute war-

randice, delivery of the writs, (which imported his intromissicn with. the char--

ter-chest) and purging incumbrances, which proved that the price was con-

erted to his utility, being to free and disburden the mnvs ; and-accordingly
the purchaser got the writs, and is now in the peaceable possession of the
lands, who would never have relied on Wood’s right, wﬂe“s Kilconquhar, the
apparent heir, had interposed ; and he alene gave the finishing stroke td the
perfection and consummation of the right, so there cannoct be a clealrer beha-

viour. dlleged, This passive title of geviio requires two things; 1mo, Anbmus.

adeundi et immiscendi ; and 2do, Actual contrectation and imm Ith}'l none of

which appears in this case ; for his design. was both laydable and honest, ta-
have his father’s debis pa xd out of the sale of his own lands; and no lawyer-
can pretend, that an apparent. heir’s p&ymg any of his predccessor’s creditors:

No 524
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volunta¥ly, subjects him to a passiveetitle 9&obd the rest, and-4ll this arguing is
from- remote inferences and implication’; but: passive ititles must be inferred:
from diréet. positive deeds, according to their definition of being a disorderly

‘Hlegal immixtion, which implies actual contrectatién; whereas not one farthing'

of the price came to Kilconquhar, ‘but all' to' the dreditors;-and Wood'is the
direct disponer, and the apparent heir only:coscurs for the purchaser’s farther
security. :It"is.the proprietor’s will by thé dispasitive clatise:that only trans-
mits.the property. The other clauSes of warrandice; writs, and incumbrances,

are only accessory, and such as 'may be undertaken by extraneous persons, who
neither by apparency or otherwise, have any right to the subject ; and nothing
can infer 4. behawviour byt deeds proper’ tantum modo to & heir; and-not such: as

- be commior:to-be done either by théem or strangers, as the leamed Voct ad ¢it.:

De acquir.velgmit dared. distinguishes. ~Fot if the fact-be applicable to any-

1665, Scot comra Auchinleck, No.50. p.-9693., where it was found, that a

simple renuncjation granted by arf sapparent heir of all- pretence or claim he .

had to the estate, if it did not contain d ‘conveyance ‘of the right, did’ not infer
the ‘passive trtle of behavmur even though the apparent heir got a gratuity

for his kindness, and so a w111mg renunciation ; and the like ‘wds found, July‘
19th 1676, Nevoy contra Lord Balmerino, No 51.'p. 9594 ; “and Spottiswood,
tit. HEks; says, gestio pro herede is more dnimii quam Sacti ; and one cannof.
" incur behaviour sine animo gerendi. And here, there bemg no design to pre-

judge.creditors, but rather to pay them, it were beyond méasure hard to open

a-door, notonly to pay the debt pursued for, but to let in! f4-flood: of creditors
far beyond the value of the estate, against one who mnocently interposed, and -

got no. paxft of the price. Answered, There havebeen so many inventiens con-
trived -for! apparent heirs enjoying their préde€essor s estate, and yet.defraud

~

other: eonsideration, ‘it is juster. to Jand it there, thai in an-unfavourable legal
penalty of ‘a passive title ;-and thus the Lorps have ﬁxplamed it, sth July

the credxtors, so that no country has taken more pains to obviate them than -

‘Scotlanid ; and allow this once, adieu to the passive titles, for such as Mr Wood -
_shall be a cover t¢ heirs to possess, a cover to acquire int titles, a cover. to con--

vey to confident trustees, and all for the apparent heir’s behoof' who then may
safely undertake all the substantial parts of the transmission ; but our law can-
not be so defective ‘in remedymvT such ‘palpable frauds, and the intromitting
with a charter-chest is a gross behaviour ; and though ‘they came by Robert
Carstairs, his father’s agent, yet he was but a hand ; and qui per alium quid ja,
cit per se facere videtur. And however the old decisions Tun, that a renuncia-
tion for money did not infer a gesnon ; yet of late, in'the case of L&wrence

Ord. and John Lutfoot, infra b. #,, such a renunciation without a ‘convey-"
ance made him hable TrE Lorbps found Klleonquhar s obligement to. exhibit’
a progress, to:purge. incumbrances, and to be hablé'in gbsolute warrandice,’
with the actual delivery of the writs, inferred the passive'title of behaviour.'

Some of the Lorps preferred a temperarment, that it should not make him unij.
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yersally hablc, but only in walerem, because of the straitness of the” cm bub
this-was waved, and dropt: at this time. - ~ T

N Fol btc v 2 p- 3t Faﬂmamlzall v. 2. p 652. and 750.

* * Forbes reports this case. ,, .-

(.ﬁ..*

'I?ﬂou.}s chx, p\ll'sugd'\ hp Carstairs of - chonquhar, as rt:presentmg hxs fa-

* ther, Captain Widliam' Cﬂf?ta@? of ’\TeWgrgnge, for payment of  sum in his fa-
ther s bond, and mslstod, upon the. passive, title of behavionr as heir, in:so far- as
’ Mr John. Wood minister of St Anbdrews, having by a minute of sale, narrat-
mg, That there were in. his. persom, several adjudicatiors.of the lands of New- -
grange,; Wherem 1he defenders father died infeft, ob‘hg;d hunself to dlsponc 1
these lands infavours of Captain’ Anstruther, with warraudxce from fact and
deed ; and per.verba de. presenti, assngned and dlsponed for an adcquate price
10 be paid to him ; the defender, by a separate writ of the same date, SIgned
‘before. the same witnesses with-the minute, and, expressly relative thereto, did,

- . for Captam Anstruthers further secunty, oblxge himself not Only to exhxbxt

’ and(dehver to- him-a valid- and;sufﬁcaent progress of the writs'of the lands be-

. twixt.and a-certain. da)z, bat also to warrant Mr Wood’s dxsposxtxon at all hands, ‘
~and agamsh all. deadly .nay- further, partxcularly bound himself to purge the
laﬁds of certain mcum-brances named, and to capamtate hxm the better to’ :

1mplcment ‘he, as principal, -and Sir William Bruce, hxs father- m-law as cau-
' tioner, obliged themselves, that the defender should entet, and infeft fnmsclf'
in the barony of Kllconquhﬁr as heir to John Carstalrs his uncle: Vthch

procedure was a manifest behawour in the defender as helr to his father he

No sa.

being in éffect the true dlsponer of his father’s hentage ‘and Mr Wood’s name .

used_ but as a cover to elide the passive;title. For though the minyte bears
.the price payable to, and d1scharged by him, law and common sense pl;.esurfies

. it was not paid at that time, nor ever paid to Mr Wood because there re- -

‘mained-a great deal to be performed on the dispener’s part as the purgmg m- :
cumhranCes, granting a -disposition, dthermg of writs, Now why. Would the ©

defender so anxiously have undertaken an- absolute, warrdndlce to get” money
for Mr Wood who. dxd only obhge hunse]f to- warrant,, from fact and deedp
Therc 1S nothmg more natural to suppose, than that he who recex‘ves the Pnce
should warrant the. purchase and consequently, that he ‘who warran‘ts the pur-

“chase, hath received the price. - Besides, the defender may be charged to enter

heir upon his obligement of absolute warrandlce and so by hxs deed only suc-
ceeding heirs are debarred. °

.. Alleged for the defender, Mr Wood’s adJudmatxons bemg expxred ‘the abso— -

lute right without any reversion was stated in_his person, so that none but he

could dispone. And there could be no behaviour as heir by the defender’s -

entering tanquam gquilibet into these accessory obligements to warrant and make -

* good the progress for encouraging the purchaser out of kmdness to the credi. -

y - . /
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shall’ be no 1onger secure by the passive title. "And in the ‘tase of
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tors, whiclrany $tranger might have done 4s an-interposing friend or cautioner;

- for nothing but intromission with the rents or writs can infer a behaviour.~a

2doy To kvidence hew loth the Lords have been to extend this passive title, ap-..
parent heirs renouncing all claim they had .in favours of persons to whom
their predecessors had disponed, was found to beé no behaviour, though they
got some gratification for so doing ; because, they transmitted no right, July
5 1666 Scot’romtra Heirs of Auchinléck, No §6. p:g693; July 19. 1676, Ne-
voy ‘contra Lord Balmerifo, No 51. p.-960a; and the defender recéived Ho

.gratxﬁcaum nor any patt of the'money. Again, the taking out brieves with.

cut actually serving heir, is not sufficient to import behaving, ‘June 28. 167c
Elies zontra Crse, No'27. p. 9668, though this discovers anininm adeunds. All
which'is exacﬂy confor to the common law, Vott Commmt in Pandect Tie. De-

acqiit. ‘et anit. Pw: § 6. :
Pephed for the pursuer, Though intromission with writs a8d remts be the

1ot 6pen and usual, they are not the only acts of behaviour, in so far as the

propetty is more valuable than the rents; and if apparent helrs should be al-
lowed to dlspone safely in such a subtle aﬁ'ected way in frzzudem legz.r credxtors
Orr

daughter to Lawrence ‘Orr, and Walter Graham, against the Creditors of the'
said Lawrence Orr, infia, b. t. an apparent heif’s renusciation, ‘being up:

«on the matter a conveyance, was found to make the heir lable passive ——

Such on obhgement granted by an apparent heir differs from the hike granted
by a stranger, in that the latter doth not operate a conveyance of the property,
but only secures the purchaset against any damage arising through defect of
the right ; whereas an apparent heir’s obligement of that nature tarns to a co- -
yeyance of the property, in so far as the purchaser might thereupon have ad-
judged e lands from him upon a charge to enter heir in 1mplement of the ’
warrandice, and made them as much his own irredeemable, as if the apparent L
heir had d,sponed them. :
THE Lorps found the defender’s granting the bond ‘of the date of the i
nute, imported a behaviour as heir to his father; and thereafter July 4. 1712,
upon 4 new hiearing and report, the Lorps again found, That the defender’s
granting the bond of the date of the minute; with the delivery of the writs by
one JamES Caistairs, who received them from Robert Carstairs, the defender’s
father’s agent, 1mported a behawour For the Lokps presumed the writs were
so delivered in consequence of the defender’s obhgement to deliver them; by
doing whereof, Robert or James Carstairs, as his n{gotmm gerens, freed h1m of

hxs obhgement |
Forbes, p. 496.



