No 22,

No 23

Y ""pERs;omnommm;’

pretence of his being a personal creditor to Deuchar for the debt he Sir Wil-

- liam competes upon, these absurdities would follow, #mo, If SirRoblert Forbes

had granted infefiment to Sir William Baird out of Mr Deuchar’s land, Mr

R Deuchar could not hinder Sir William to poirid his ground upon’such & null in-

feftment, granted a non 'habente potestatem 5. because forsooth. Peuchigr is cem-
junct débtar with the granter 3 -zdo,: Sir> Williara Baird might; upon the very

personal bond;- theughi no infeftment had followed upon Sir Robert’s bond of

corrobgration, debar Deuchar from using the benefit of the infeftment granted'
to him by Sir Robert Forbes; seeing no infeftment, and infeftment & nom ha-
Bente have the same effect.in-law; and so it is that the infeftment granted by
Sir Robert Forbes to Sir William: Baird, after;the granter was denuded by a
prior-infeftment in fayours of Mr Deuchar, for a dlﬁerent debt was clearly a
non habente.

Alleged for My Mortimer ; He bemg mfeft in Sn‘ Ro’ﬁei‘t Forbes’ lands, as
cred:tor to him and Alezander Peuchar and Mr George Leslie for 3100 merks,
must be preferred to Sir, Willjam Baird, albeit his infeftment be registered a day.
before Mortimer’s,. because "Alexander Dechar did by hxs holograph letter,
July x4€h 1709, declare Mr- Mortimer prcferable upon his Heritable bond and
infeftment to Mr Deuchar himself, and that the former should be paid yearly‘of

" his annualrent until his principal sum wete paid before the latter ;—which letter

imports an obligement upon;. Papchar to.prefer Mortimer to his.infefunent, and
to give him a formal dispesition.and’ assignation, ]uly 2..1677, Sirclair against
Couper, voce VIRTUAL; Nev, 30. 1710, Mackie:contra Paton, IBip. j=—and though
that obligement doth not formally denude Deuchar in favours of Mortimer, yet.
it doth sufficiently enervate and take off any persoml objectlon against the iin-
pugning Sir William Baird’s infeftment, upon the priority of Mr Deuchar’s
heritable right, and Mortimer mxght thereupon ad_]udge, n 1mplement 6f Deu-
char’s right. "

-Tre Lorps found, that t‘ne personal obligement by Alexander' Deuchar to
Sir William Baird hindered not the effect of Deuchar’s real right, and therefore
preferred Deuchar to Sir William, and Mortimer to Deuchar for the annualrent

of the sums contamed in Mortimer’s infeftment,

- Fol. ch 7. 2. p 81 Forbey,‘p.xs’rz.
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THE Lonns refused to. allow the heir of prov:sxon of the granter of a charter,
to. quarrel the same for want of infeftment, in-an improbation at his instance
but repelled hxm, even in the ﬁrsr. mstance. upon his-being subsidiarie liable to
warrant the right, vuthout nccessxty to call the hexr of line, guia lites non sunt

liplicande.
multiplic Fol. D“" . 2. p. 81. Forbes. Fouﬂtain/zall.
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