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| 'used within that time, whxch is a prwxleged yrescnptxon in- favours of the sub- ‘

Ject agamst the Crown. _
. Foumamﬁall v. 2. ;t 59o.

~

- ! - e

1713, _7une 24 . - :
‘ Ronmr SchLAm of Quendal against’ DAVID MURRAY of. CTarcTen.

Iv the action of compt and reckomng at the mstance of Robert S1nc1a1r

against David Murray, the .defender propened compensation upon two receipts,

whereby Captain Andrew Dick, the pursuer’s author, acknowledged_the receipt

of money from’ the defender’s father anﬂ obhgcd hlmself to allow the same to
him at compting.. S - SR
Replied for the pursuer ; The two recelpts are prc:scrxbedT ,
- Duplied for the defender ; Though” obligations, upon which action may be
raised when the creditor pleaseth be temporalia quoad agmdmﬁ and do pre-

stribe ; yet discharges or receipts affording ground of defence, which the re. -

ceiver cannot-found on tﬂl he bepuraued are pc‘rpetua ad exczpzend‘um and

. cannotprescri'ﬁe.

Tre  Lorps found; That the exccpt}on on the two. recelpts is pérpetuat )
. Thereafter, 1oth July 1712, the pursuer proponed recompensatlon np“on other
- two'sams due by the defender’s father to Captain Dick.

/lllegcd for the defender ; 1m0, Thcse debts are prescribed. 2do He hath; ,

right to apply the indefinite receipts upon which he founds his compensation, to
any sums wherein he is.debtor to the pursuer, conform to the rule electio est de--

bitoris ; -and doth apply them. to extinguish other effectual debts not pre-

scribed, 13th Fcbruary 1686, M‘Rieth contm Campbell, No 3P 6801. ,
"Replied for the pursuer ; 1m0, The receipts fourded on by ‘the defender to-
~ instruct his grcmnad of compensation, luborant’ eodm with wnh those procfucedii
- to prove the recompensation ; therefore if theotie be perpe‘tuzﬂ ad exczpz}endum,,
the other must be also perpetual ‘ad replzcandam “and albeit regularly In' pay-

ments electio be debitoris, yet if ‘He make not his election whett he pays, election

est creditoris, L. 8. C. De Solution: The defender cannot’ be heard to quarrel:

the recompensation upon any ground that was not. comperent to him:at the:

time when these two: receipts were: granted ta. the pursuer’s. author .and,,as pres-

scnptmn could not have been objected then, neither cam: lt now; Besides, as.

reus exapzmda Jit actor 5 so by’ proponing recompensation. the fiest pursuer:
turns defender, and gets the power of election how to apply the payments,.
- Tug Lorna found that thc rcply of recompensation wis also perpetual. .
Eal“ Dic..v..2. 2 99. Farbc':, D 605..
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