1712. February 9. -
ISOBEL MONCRIFF and her HUSBAND,( agam.rt KATHARNE MONYPENNY Relict of
o ‘GEORGE MoONCRIEFF of Sduchope. ‘

\ ( ~In thenction at t—he;inst_anceof Isobel Moncrieff, as executrix to her brother,
‘the Laird of Sauchope, against Katharine Monypenny, (mentioned July 20.
1711, «v’owogon Porurr Nox Frarr ), for her intromissions byavirtue of a testament
now reduoced ¢ . N

. Alleged for. the defendery Slre ought to have. allowance and'retention of roce
merks. she had expended in building a monumeént to her husband, conform to
his orders in the testament ; which though now reduced, must keep her in-

‘demnis.as to all she hath laid out in executing thereof ; . because the testament
was;rednced upon grounds of law; and not by the fault of her the executrix
‘therein' named, .cui officium non-debet esse damnosum’; and while the testament
stoad,’ she ‘might have been- compelled by the defunct’s relations to fulfil that
: arpof his will. o i

¢ - Replied for the pursuer ; The defender can have no allowance for such an
amcle-, becduse the testament reduced.- can have no effect. Besides, she 'was
in pessima fide v0.build ; in respect’ before her making:any step therein, -a. re-
duction of the testament raised-at the pursuer’s instance made her titubare de

Jure sue.  And suppose she had built bona fide, officium illi non est damnosum;
for. shie hath provxded aliunde. for. her mdemmty, by taking a bond from the
heir, obliging him to relieve her, in case of the testament’s being reduced.

Duplied for the defender; Tt-is jus tertii to the pursuer to plead upon the
obhgement of. rehef granted by the beir, to whom it was optional to grant it
or not. . .

"Tue LorDs allowed the expense of hulldm the ﬂmonument not exceeéding
1000 merks, the defender instructing the same. For albelt the heir engaged
to‘relleve ‘the. relict, yet the defunct’s desire and intention in his own lifetime,
to have such a monument built, and her causing build the same while the tes-
tament ‘stood unreduced, was thought a sufficient ground to burden the execu-

~ Ary with the expense thereof.

" 2do; The defender craved . allowance of the charges she had been at in de-

fending against the reduction of her husband’s testament, seeing . the decision

therein proceeded in apicibus- juris, upon narrow points of law ; and she was .
obhged both out of gratitude -to her husband’s memory, and ex natura qﬁm,

to maintain the testament so long as she could.” L
Replied for the pursuer; There are several laws ordaining the loser of a cause

to pay the gainer’s expenses, but neither law nor practick obligeth the gainer to .

pay the loser’s expenses. . If the defender took and debated upon a null right,
she did that at her peril. ‘It is'too much, that the pursuer hath been at the
' trouble and charge of reducing such a deed, though she be not furthel buxden-
ed with the expense of mamtammg a plea against herself,

'
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Tue Lorps refused so allow to the defender the expense she had been at in
defending against the reduction of the testament,

1712. - Fune 20.—1IN the action at the instance of Tsobel Moncrieff and her
Husband against Katharine Monypenny, mentioned the 1gth of February last,

“the defender craved allowance of the expense of conﬁrmin-g the reduced testa-

ment, because nemini officium debeét esse damnosum.
- Replied for the pursuer, No such expense can be charged upon her, because

* the same was nowise profitable to her, she having been obliged to pay out the

expense of her own confirmation, as if the defender had not wared a sixpence
an the head. Yea, it was plainly laid out in epposition to the pursuer’s in-
terest.

Duplied for the defender, What she expended in confirming the testament
ought ta be allowed; as well as what she paid to her husband’s creditors, seeing

~whether profitable to the pursuer or not it was legal, and incommodum now solvis

argumentusp. 1t was an officious and wilful humour in the pursuer, to expede 2
new confirmation of that which was confirmed before, since the defender’s as-
signing the pursuer te the goods and gear confirmed would have established the
right in her person without cenfisming.

Tue Lorps allowed to the defender the ordinary expenses of confirming hex
husband’s testament, in so far as the same were profitable to the pursues the
executrix. : ,

Fol. Di¢. v. 2. p. 368. [Forbes, p. 590. & 6aa.

- *_* Fountainhall reports this case:

1711. February 20.—Tue Lorps, supra 15th July 1410, woce Testa-
MENT, reduced Stanhope’s testament ; and the Parliament of England, on an
appeal, confirmed the sentence. The sister now, as nearest of kin, pur-
sues Katharine Monypenny, the relict, for intromission with the executry;
wherein she craved sundry deductions; and, 1mo, The sum of 1000 merks
for a tomb and monument, enjoined by her husband’s testament, and for which
she entered into a contract with workmen, and has paid a part of it, and can be
forced to pay the rest, and falls as a nataral burden on the executry. Objected,
The testament could be no warrant for this, it being funditus reduced ; it being

imposed on the defunct when he was in extremis, and had not so much sense as

fully to sign out his name ; and you bona fides was interrupted, because I raised
reduction and interpelled you, before you employed the tradesmen ; and you
was so diffident that ye took a bond from the heir to relieve you of all hazard,
in case the testament should be reduced; and therefore this monument stand-
ing on no other foundation but the testament it must fall with it. _Answered,
She being executrix nominate, and expressly burdened with it, might have been
compelled to perform the defunct’s will ; and it ought as well to be allowed as

‘he other debts and legacies she paid before the decreet of reduction ; and her
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taking the heir’s bond does not alter the case, for it was only ad majorem caute-
lam ; and the monument was most his concern; and she being in titulo, officiym
nemigi debet esie damnosum thopgh it was reduced ex post facto ; and it is against
the rules of" decency and humanity to quarrel this, Tuk Lorps sustained the
article, in so far as‘extended to Jooo merks, byt no fusther; and in case she
wared less, then restricted it to that sum ;- 2do, The relict ciaved allowance of
L. 50, 8tesling, expended on his funerals, Objected, Though the pursuer might

refiuse-the whele, as being prescribed, not being pursued within the three years,
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yet she only quaszels the exorbifast articles far aboye his rank and guelity;

~ and oppones the 14th act 1681, discharging such. exxrayaganccs at burials, and
offers to prove there were brandy and other liquors in the howse sufficient for thag

occasion ; and it is the provmce of all well governed nations to restrain such

follies. Answered, There is some allowance to be mdulgcd to relicts, when in
recenti luctu, though there be some excess, de minimis nos curat prator ; and she

is willing to depone it was all truly expended, and his estate is able to bear it.

Tue Lorps thought such extravagances were not to be encouraged, and there-
fore remitted to the Qrdinary 4o examine the articles; and though the widow
had lavishly expended on it, yet ordained the Ordmary to medify and restrict
the same : 3tio, She craved allowanee of the expenses in confirming the testa-
ment. Objected You. was in mala fide to proceed, seeing I intimated to you I
* 'was raising a reduction ; and fhoagh it was not got executed till after your
-confirmation, yet you proceeded on your peril. Amswered, I must retain my
husband’s. moveablcs, to reimbuysse me of 5o necessary expense as the: canﬁrmmg
my husband’s testament ; and your reduction can have no retrospect, but only

© opsrate profiswre; and when yon come to confirm de newe the same goods, for:

sstahlishing yopr title, the Commissaries will not evact dues for the same
moveables .twice ; but if they «dq. incommodum non salvit argumentym. Same
donbeed ¥ she conld claim the expense for conﬁrmmg, but the plucality found

she mlght, the usual rates being charged, and no more. The fourth deduction

eravied ‘was for her expenses in defendmg this- process, séeing the grounds of re-
duction of the testament arose from no deed of hers, but were very dubious, and in
' apicibus juris, on a variety of facgs requiriog” probatien. If she had ultroneously
assumed the office, there had been less to say, but duty and gratltude obliged

her to defend her husband’s testament. nswered, This'is a very surprising no-

velty Laws of all natxons m‘dam the tyner of a cause to pay the victor’s ex-

-pense ; but where is the practice condemning the gainer in expense to him
that is cast and gictus in the canse? Tue Lorps rejected this article. - There

was A genexal objection against all her claims, that they were extinguished by

 ber vitious intromission, 1me, By clandsstmc abstracting of begs of money, and
goods before conﬁmatmu 5 2do, By supcf-mtromxsswn above the inventory con-

fismed ; but that ae; Jmng ag yct clearly imstructed, 1t was not decided at this

Hme.
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