No 362.

No 363.
A contract
of separation
bona gratin
found to be
effectual till
revoked, and
when revok-
ed all things
are revoked
in statu guo.

6159 HUSBAND ano WIFE. Div. X,

her lifetime and his, for her aliment,” whilk bond containhs an assignation te
Mr John, and Mr William Livingstons, for her behoof, to the duties therein
contained ; the bond being suspended upon this reason, that by the narrafive,
it appeared it was for aliment to his wife, and that he was most willing te
aliment her with himself, it is donatio inter virum et uxorem and so revocable ;
to this it was answered, that the husband being major sciens et prudens can-
not quarrel it, especially being expressly bound by the bond never to revoke
the same. TrE Lorps found the letters orderly proceeded for bygones and
ay and while he should aliment his wife.

. Newbyth, MS. p. 34.
*4,* Sce Earl of Argyle against his Lady. No 263. p 6054.

e —
1713. Febraary 12. FoRrBES against ABERNETHY.

Avrexanpir Forses of Blacktoun entered into a contract of separation with
Isobel Hacket his spouse, and John Abernethy her son of a first marriage,
whereby the man and wife agreed to live separately. .Alexander Forbes re-
nounced in favours of the said Isobel Hacket, her heirs, executors and assignees,
all right he had or could pretend to the jeinture, provided to her by her first
‘husband, and obliged him néver to molest her in her person or goods, and
thereby renounced his jus mariti as if he had never been married to her: Iso-
bel Hacket renounced and discharged in his favours, all right or claim of
right which she had or could pretend to his means or estate, by contract, jure
relicte, or otherways, as if their martiage had never been. "Both parties ob-
liged themselves never to quarrel or revoke this deed; and John Abernethy
took burden for, and obliged himself, conjunctly and severally with his mo-
ther for her performance of the premises. After the parties had thus separa-
ted bona gratia, Isobel Hacket agreed with John Abernethy her son to restrict
her annuity of Goo merks, which he was obliged to pay her, to 300 merks,
Many years after this, Alexander Ferbes and Isobel Hacket thought fit to go
together again, and pursued John Abernethy for payment of the full 6oo
‘merks of annuity for all years and terms bygone notwithstanding the contract
and rights following thereupon.

Tuz Lorps found the Lady’s agreement with Mayen her son during the
standing of the contract of separation, restricting her jointure to 300 merks
yearly, is binding from the date of that restriction ; but found the restriction
to fall with the contract, and the Lady and her husband to have right to her
former jointure of 600 merks per annum, how soon the separation was by
mrtual consent past from, and the parties came to be reconciled and co-
‘habit.
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AlBeit it was adlpeF for the defender. . Fhat marn aid wife muy con-
‘tract, L. %.§ 6.D. Dedonation. inter vir. etuxor. And though true donations’

‘were revocable, remuneratory donations, sucl as this, are not, though the
“wife should have squandered awa &y what she had' réceived, E. 7. §. 2. D: eod.
Blacktoun, who disponedhis wife’s jointure to her, Ker heirs and assignees, can-
Tiot quarre] the same after it is corhe i1 the assignet’s person whe bonn fide con-
‘tracted for onerous causey with the wife, especially considering, that Hus-
“bands-are liable instittria aetione for contracts entered itito with' their wives,
‘while praposite megotits.  Baws both divine and human allow -of conjugal se-

‘paration bory grotig; When' neither party can live comfortably togetlier, and

‘oWl custorit'-sust#ins- pactions' upon that Head, M"arch 14. 1634. Gib contra
Miller, No 331. p. 6116,

Ty respeet it was awswered: for the pursuers, that-such a contract of separa-
‘tiolr is contra Bonos mores et figem nuptinram; reprobated’ by the civil law,
L. 8. C. dé repdits. Novel’ 1. €. 10. & 12, and by out law, February rr.
1634, Prummond against Rollock, No-361. p: 6152.; February 6. 1666, Living-
-storr against Begg, No 362.p. 6152, the renunciation of the jus mmriti By
the-contract, doth:still:redound upon-and accrue to the husband, Stair; Instit.
B . T4 § 17. Vaﬂange'ef Possils against’ M‘Dowal of Freug‘h No 54.

P 5840, so that we' nest” not run’ to the -civil’ law, to distingiiish betwixt

;pure and remuneratory: donations. The decision Betwixt Gib and Miller doth
‘ot meet this; for there the woman who had judicially ratified the contract,
-died without quarrelling the same; atd Her executer who itapugned it, refissed
110 restore -what shie received:

‘ ' Fol. Dic. v. 2. p. 315. Forbes, p: 662.

o
1715. February 9.  'Gorpon of Badinsceth against Gorpow of Inverchry.

My Lady Kinnaird, By contract of marriage thh the Tate Earl of Aboyne her
first husband, is provided to a liferent of 5000 merks,. which the Lord Kinpaird
‘her present husband, with her consent, did assign in favour of Mr William

Black, his heirs and'donatars ; and by a'mutual obligement betwixt my Lord

and him, the onerous cause thereof’ is declared td be for‘the entertainment and
“aliment: of” my, Lady; whxch assxgnatlon was thetreafter revoked by his LOIdShlp
as a donatio intér Virum et uxorem. Thereafter Mr Black tiansferred the fore-
said right in" favour of ‘Badenscothl etdeér, his Heirs and assignees 3 and now the
son; who is both heir and executor'to his fathet, with coiicourse of my Lady,
Having charged 'Gordon of Inverebry, as fictor to'the estate of Aboyne, and ‘as

persontally décerried against’ in Joro, as intis babens, in'a former process at the .
instamce of Mr Black, for payment of ‘bygone annuities, and in time coming X

during his intromission, Inverebry. suspends, and the questxon arising, Whether -
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