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169%. Fuly 16. ,
“FuLLErTON of that Ilk alias of Corsbie ggainst Baierre of Adamton and

Monkton.

In the debate between Fullarton of that Ilk, aZias of Corsbie, against Baillie
of Adamton and Monkton, to hearand see it found and declared, rhat he st..nds
infeft in his lands erected into a barony, with the privilege of wreck and ware,
and so bas right to debar the defenders from gathering sea-tangle on his ground,
it was alleged, wreck and ware was not in the dispositive part of his charter,
but only in the clause of the tenendas; and so the littus being inter res commu-
nes, and the ware nullius et primioccupantis, they, having wreck and ware in theif
charters as well as he, had right to gather it on the shore, which was free to all
lieges, like the use of the air and water. Answered, My land marches on the
gea, and bounds the lowest ebb-tide, whereas you have no lands on the sea-side,
and so can claim no interest by your charters, where that clause is adjected of
~course, and can signify nothing to those whose lands bound not on the sea-
shore ; and esto the wreck were inter regalia, 1 have a better right to it than
'you, in respect to the situation of my land; and that a barony being nomen uni.
wversitatis, it needs not express every casualty in the dispositive-clause; and Sir
John Skeen, voce WaRE, tells of sundry old decisions in 1549, (See APPENDIX)
where one infeft in ware was found to have right to debar other neighbours from
gathering it to muck their lands with, or gather cockles, mussells, or other small
fish. TuE Lorps found whatever the King might say against this pursuer, yet he
had right te debar the defenders from gathering sea-tangle, ar other ware, so far
as his ground fronts on the sea, but prejudice to the defenders’ possession, if they
were 2ble to prove use and wont past memory of man; seeing the right to this
amight be preseribed as well as any other servitude.

- Fountainhall, v. 1. p. 786

——— % ————a————a—.

1713.  Yune 25.
Joun Gz of Castletoun against Davio RoserTson of Touchie.

In a decldrator of single escheat, upon a gift flowing from the Crown, at the
instance of John Gib against David Robertson,

Alleged for the defender, The gift in favours of the pursuer cannot carry
right to the defender’s single escheat, because he lives within the regality of
Kinross, and Sir William Bruce’s heirs have right into all escheats of persons
within that regality, conform to a charter from the sovereign of the year
1685, whereby the lands of Kinross, a part of the church-regality in Aber.
dour, were disjoined from that regality, and erected with other lands in favours
of Sir William Bruce and his heirs-male, in unam integram baroniam nuncye«
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pand. - Baronfam et-tegalitatein de Kiaross; cum plcnano jure, privilegio et
jurisdistiane: :liberse’ regahtans, Aiherae’ capc!l:e et. cancellaria, ac justiciarise
infra pradictas integrds bondas regalitatis. And the said S William Bruce
and his heirs-male’ are constituted bhareditarii balivi dictz regalitatis, cum
emnibus et singulis privilegiis,* immunitatibus, casualitatibus, commoditatibus,
proficuis et divoriis quibuscungue ; et cum omnibus honoribus, dignitatibus,
" amolumentis et libertatibus:quibuscunque, similiter et adeo libere in omnibus
tespectibus, ac ullus alivs &omnus regalitatis, intra ditum regnum nostrum
Scotize utitur potitur et exsreet,” virtute suarum cartarum, jurium et infeofa~
mentorum earundem legum et constitutionum bujus regni nostri uti et exercere
poterint ; cum eschetis vitalibus reditibus et forisfacturis omnium personarum
quee infra dictam cegalitatem. qua sub pradictis criminibus eorumve aliquo
caderint, aut rebelles denunciati, conwicti gut forisfacti fyerint, aut alio quo-
cunque modo caderint, intromittendi, levandi, assignandi, et insuper donandi,
eademque cum omni jure quod nos ad eadem habuimus, habemus, vel pletenq
dere poterimus, 8&c.

Replied, for the pursuer, primo, Sir William Bruce s charter doth not com-
prehiend single escheats,  because nat expressly mentioned, and escheats heing
énter regalia majora, are not carried under general words, Stair, B. 2. Tit.
3. § 60. Now, that single escheats are not ¢xpressed, is obvious, seeing the
words cum eschetis nutadibus: reditibus, if they have any sense, can be understood

only of lifecent escheats by joining the word witalibus to the preceding word -

eschetis.  For single and liferent escheats are usually disponed thus, cum
eschetis tam-sitalibus yuam simplicibrs; and if there was any ambiguity in- the
clause it ought to be favourably interpreted for the crown, especially, consider-
ing, that by -the act of annexation, ail ecclesiastical regalities were extinguish-
ed,; and the power of jurisdiction by heritable Bailies, only reserved to be
given by the sovereign. = Secundo, Esto the charter compxehended single
escheats, yet at the time of granting the gift to the pursuer, Sir William
Bruce’s right of disposing of escheats, was by his peglecting to take the oath
of allegcanoe, void and vacated during his incapacity, in terms of the act of
Parliament 1693.

Duplied for the defender, primo, The word eschetis Ought‘unquestionably to
be joined to the subsequent word reditibus, because liferent escheats, belong-
ing naturally to 8ir William as superior, whether the rebel’s lands lie within
his regality or not, needed not to have been particulagly disponed ; and, the
lands being erected with all the privileges of a regality, the clause contain-
ing a disposition of escheats, must be understood so as te agree with the erec
tion. Secundo, The act of Parliament requires only baillies, and not lords of
regality, to qualify by takmg the oath, therefore, Sir William Bruce, in
whose favours the regality of Kinross ‘was erected, with all the privileges com=

, petent to any lord of regality, could not, through his not qualitying, fall from

his privilege of gitting escheats, which is compentent a lord of regality as suchs
Vou. XXX, R L
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and not to bailies of regality, but by special grant from their lord: And,
though Sir William be named in the charter only hererable baillie of regality,
yet having annexed to his heritable right all the priviliges competent to any
lord of regality ; his not quaifying according to law, could only deprive him
of the exercise of jurisdiction gua baillie of the regality. such as holding of
courts, the benefit of sentence-money, and other perquisites or dues of court,
and could not cut him off from disposing of the casualty ot escheats, which is
no exercise of jurisdiction, but a part of his property that belomys to him, as
to a lord of regality, though the rebel be judged, and his lands lie within
another jurisdiction, June 26.1680, Young ¢ontra L. of Raploch, No 26. p.
3635. Mackenzie, Crim. part 2 tit. 1.

Tre Lorps found, That Sir William Bruce had rlght to gift smgle escheats
fallen within the regality of Kinross; and that by not taking the oaths, he did
not lose that right..  See EscreaT..

Forbes, p. 688..

et

1414: November 25. Bruck against Ld. Rasuieniis and Others.

It was found, That the sea-greens in carses, which in spring-tides are en-
tirely overflown, are not inter regalia, and therefore need not be established as
a separate fee, but they may belong to the neighbouring heritors, as part and
pertinent of their lands..

Fol. Dic. vol: 2. pi 328. Dalrymple.- Bruce..

*,* This case is No 2. p.. 9342. woce Novopamus.

e
1738 Decem5€r- . Duke of ARGYLE against. Sir ALEXANDER IMURRAY:

Founp, that the henefit of mines, &c. granted by: the act of Parliament
1592, is not to be restricted to freeholders, immediate vassals of the Crown,
but extends to all proprietors of land within the realm, freeholders, though
holding of subject superiors,.

\ Kilkerran, p. 478.

* . * Lord Kames reports-this case ::

By a statute in Parli 12: James VL anno 1592, it is- enacted, “ That min es
and metals, in so far as they are part of his Majesty’s property annexed, or any
other way, shall be dissolved, and' to the effect the same may be set in feu;
and that it shall be lawful to his Majesty and his successors to set in feu-farm

to every Earl, Lord, Baron, and- other frecholder within. the realm, all and

»
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