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from Lord-Stair, b. 1. tit. 11. § 4. firft referred to, does not meet the prefent queftion.
Lord Stair, when-he mentions ¢ payment- made pona fide by 2 pofterior order;
muft have meant, payment made on a bill, or an order on the back of abill:
For inftance,  a perfon takes two drifts, firft and fecond, of the fame bill ; he in-
dorfes the firft, and delivers. it, or fends it by poft, to the indorfee : The fecond
he-holds forne:time in his-hands ; and afterwards fends it with-a pofterior order, or
indorfation, to a-different perfon, who makes the firft demand. - “The perfon drawn
on pays-bena fide. o : : :

- The othér citation from Stair,: b: 3: tit: 1. § r2. that ¢ intimation being, by our
< proper. custom only, a-neceffary folemnity, holds not in orders, which ftand for
¢ affignations among merchants, strangers ‘efpecially, qui- utuntur jure communi

« gentiym ; this paffage regards foreigmers, and throws no light on the pmfenﬁ :

queftion. : L e , _
“The argument that & bill prior in date: is preferable to-an-affignation intimated,.
and confequently to a fecond- bill; is inapplicable ; for. no conveyance of adebt,.
fiot conftituted by bill, ean hiawe:the privilege of indorfation of 2 bill, fo as.to be:
effe@ual withiout intimation.. A bill not indorfed; would not be preferable to an:
dffigration- intimated, before the bill was _prefented to.the debtor ; confequently
would not be preferable to a bill pofterior in date, firft intimated. .
" Itis of no importanice; that'thie petitioner’s, bilk-was firft- payable.. Tor the fe-
cond: bill contains no intimdtien to the perfons to whemit was direCted, that any.
former bill had: been: drawn. - It was. a: fimple draft, to.pay a.certain fum, at a:
certain.day. It was prefented and intimated to ‘the debtor before. the. prior bill.
The firkt intithaticn: completed the- conveyance,. whatever: was the term of pay-
ment ;- Nor can:the'timé; when thefcompctitiori"oecmred» make any difference..
Lord Ordinary; Ekbier..© For Petitioner;. H..Home..  ForcRefpondent,. Fas. Gedderi.
‘ - Fol. Dic.w. L. p. 97.  Session Bapers in. Aduvocates’ Library..

SECT. VI -
Idorfation..

-ryﬁﬁ: - Fidy'8.. A } : -
- Jonn: Mrrcaery, Merchant in EdinBurgh; against: ALEXANDER. BROWN;:
' ~ Merchant. there.. . ‘

ALEXANDER. BmwN-xhavihg; accepted a:bill dtawn;uperf;fhim.A by Thomas Seot;
merchant in. London, 20th:O&tober. 1713, for the fum.of L. 51 :'58. Sterling, pay--

able torhimfelf,._ or order; the firft of Apri thre_aft_er,uto‘reimburfe Thomas. Scot,;.

of a bill. drawn by- Alexander Brown. upon. Him; payable:to Robert Wilkes, on the
fuid firt day of April: Upon the 3d of the. faid month.of April, when.both thefe:
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bills fell dae, Mr Scot fuftered’the bill, payable by him to Wilkes, to be protefted
for non-payment, and drew a bill upon Brewh for the: L. 51 :55. payable to
Alexander Mitchell at Londen, ‘or te ‘his order; :and immediately, of the very
fame date, writes upon the back ef the bill, formerly accepted by Alexander
Brown, ¢ April 3d 1714, This day, at 14 days sight, drawn on you for the contents
¢ of this bill, payable to Alewander Mitchell, or order, value passed to your credit,
¢ Thomas Scot® Alexander Mitchell indorfed this new bill to his brother, John
Mitchell ; who having protefted it againft Mr Brown for non-acceptance, returned
the fame to London. Upon which Mr Scot, 11th May 1714, indorfed to Alex-
-ander Mitchell the bill formerly accepted by Mr Brown, and noted on the back
-as aforefaid, who reindetfed it to John Mitchell. John Mitchell protefted the bill
againft MrBrown for not payment, and charged him with horning ; who fufpend-
-ed, upon thefe grounds: 1mp, The indorfation, 11th May 1714, ought not to be
regarded ; becaule, long before, the bill was pafled by Scot, the inderfer, to the
fulpendei’s accompt -ef eredit, as the charger knew. . And the caufe of the fuf-
pendet’s accepting this bill, payable to Mr Scot’s order, was his accepting the bill
to Mr Wilkes, .as is inftruted by the letter of advice.to which Mr Mitchell’s bill
relates ; therefore, till Wilkes be- cleared, the fufpender cannot pay Scot’s bill,
2do, Mr Scot having indorfed the bill charged on when he was bankrupt, not for
‘money prefently.advanced, but for fatisfying his bill of the 3d April, protefied
for not acceptance, the indorfation is reducible upon the a& of Parliament 1696,
.as was decided r6th January 1713, Campbell of Glenderuel contra Graham of
Gorthie, p. r120. o . : ,

Answered for the charger: 1mo, Estothe bill charged upon had been accepted
by the fufpender, for Mr Scot’s reimburfement of a bill drawn upen him, payable
to Mr Wilkes, that could not hinder Mr Scot to fell this bill, or precure credit up-
-on it, ‘to any he pleafed ; nor could it hinder the charger to dend his credit upon
an accepted bill: What was between Brown, Scot, and Wilkes, was among them-
felves-; but a plain accepted bill of exchange was tran{miffible without any em-
‘barge. -And fuppofe the charger knew that Mr Scot had this accepted bill, to
reimburfe him of another bill he had accepted payable to Wilkes, that could not
hinder the .commerce of the other bill. Yea, what if Mr Scot procured credit
upon this bill to loofe Wilkes’ bill, which any one would advance, trufting to the
{ufpender’s folvency ? If Mr Scot did not loofe Wilkes’ bill, that cannot be imput-
.ed to Mr Mitchell: And the fufpender was to lay his account, at his accepting
the bill charged on, that it might go through many hands; and he was only to
rely upon Mr Scot for his paying the other bill to Wilkes. As to the obje@ion of
indorfing the bill, after it had been paft to the fufpender’s account of credit, and
{fo previoufly noted on the back, it is answered, that the bill was not fimply paft
to his credit ; in which cafe it could not have been indorfed to another; but only
qualificate, upon condition that he anfjvered the other bill to Mr Mitchell ; ‘and
feeing he refufed to do fo, it remained as a bill ftill to be indorfed, and Very natu-
tally, to Mr Mitchell.  2db, Suppofe Mr Scot had been bankrupt, the 11th May
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17794, whienhe: indorfed the bill wharged ow,-he ‘is not alleged to have been in
tisefe GirowmBances the 3d April ipteceding; .and'the-indorfation, 11th May, was
but in’ con[équence :of ‘the bill drawn 3d°April; and:the fameé in effeét as if it
had been-thea indorfed, by the precedent note upon the back thereof, of the
~ fame date with the other bill. - Beﬁdes, how can the 2@ of Parliament 1696 be
brought to regulate a bill of exchange, drawn by a Lohdon merchant and indor-
{ed to @' London faGor. ~
Tm‘. Lorms found the letters orderly proceeded o
- S e Farbe:-, MS. p. 79.

- ‘4*": .

1727. - ?zme 28 GRIERSON 4gam.rt EagL of SHTHERLAND.

pq thrs cafe, of whrch t.he pagtrculars are ﬁated No 50 D- I447. a bill drawn,
payable to a third party, bore this claufe, * Thls, with the porteur’s receipt, fhall
¢ oblige me, to repay the like fum, to you, or-yout order.’ - The acceptor having
a.xtd the brll mdorfed tl;e oplganon for repayment 5 and, in a procefs at the in-
dorfee s mﬁance agamﬁ ihe ; drawgr, rt was plmded that ;he .indorfation was a
¥ 11;1 tra,nfmlﬁion, ot on]y becaufe thg obligation was contained in a hill, but
;ha;: all obhgatrons yvhatever are tranfrruﬂ‘ ible by mdopfation an.indorfjtion being
truly 2, brll Tux Lonps fuﬁamed the purfuer s trtle, in refpect the obligation to
repa; was engroﬂ'ed in the bﬁl and that the- aﬁignatxon implied an affignation.
, . L Fol. ch. v, 1. p. 97.
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A“B“' L wa,s drawn for payment of a Ium,  with annpalrent and penatty It

]’xaﬁ(b en mdorfed to ohn‘ f’rafer, whofe cred’ tor, Thous, arrefted in the hands
’g‘f gg Cogd afel' wﬁq was de'bfpf td gofn‘: George brought a fufpenfion, on this

glrouqd’ That’ the bxll being ,nuT.I 28 éaring | annuaIrent and penalty, the indor-
fation, ibemg but a refatrve wht,, mu{’c itand or ?aﬁ WIth the bill ; therefore’ was
hkewr;fe nul‘L o

“ug Lox) ORDrNARY found the bill and mdorfatron Yord and null’

Pleaded ip 2 pctmon The mdorfatron bears exprefsly to be for value received.
‘foe nuﬂftu%.ﬁ ad agamﬁ the' bﬁl i, ‘that i it ftipulated a penalty and annualrent
from a term i)recedcr)r{f ¥ fle daxe t is acknowledged, that by a decifion, Innes
gamﬁ Floc’kharf in’ 17,.7, {No 19. p. 1418.), fach” bills ‘are found to be null ;
and fherefore ‘rio aéhon is competent agam(t the accéptor upon them: but it can-
hof) e andwed as a confequence that 1f}a bl].l bearmg penalt}f, fhould be drawn
pa%){B aiotteds for Valué téceived of bim, the "porteur would ‘have no re.
courfe agamft the drawer. The reafon of the decifion was fiot on’ acgount ‘of de-
féd’lﬂ“ewhﬁ&n&e h'the wﬁt‘“ﬁm‘ beédufe* ‘Phé “Coutt’ Woullt not fuftain a writ of
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chdt Hature for penal’ Sbligatidhs,”“ THeré is &' ﬂrong feature of diftinétion be-
Vor. IV.. 9B 2
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