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day-book or book of memory, proves agamst himself, thoygh not for him ; for |

it is not ‘to be presumed, that he would set down, with his own-hand, what he
did not receive, and the loose notes being found in his book, are of thé same
force. S ' ‘

. Answered for the pursuer ;- An accompt-book is not per se sufficient wnhout\
being otherwise adminiculated, as was decided 2oth: ]an. 1631, Ogle’s Credi~

tors cantm Brown, voce Proor; far less can the wccompt-book be sustained
here, ‘where the -defender preduceth a great many receipts under my Lord’s

~ hand, and craves allowance, bothof these recejpts and the sums in the ac.
compt.book For it is probable, the payments stated in the accompt-book -

were included in the receipts, where these are posterior ; besides, the book and
schedules could at most be sustained,. only in so far as they are proved to be my
Lord’s hologtaph, and bear the receipt of money from the defender.

Tux Lorps sustained the book, with the scrolls and loose papers within the
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léaves thereof, mentioning or- acknowledgmg payments or disbursements made *

by the factor ; the factor always g;vmg his oath in supplement thereupon.
~ Forbc'.f, MS. p. g6.

1414. December’ 9
Mr JAMES BAILLY ‘Advocate against’ WILLIAM ‘BaLiy of Lammgtoun. .

MR ]AMES Bamry, as ass1gnee by his father pursues Lammgtoun as’ repre-‘

senting Sir Wllham Bailly of Lammgton for certam sums contamed in two he-
ritable bands.
The defender alleged The pursuer’s father had been his curator and _pm
Jumztur intus babere ante redditas rationes. :
It was answered ; By the gth act Parl. 1696, all actlons for tutors and cura<
 tors accompts prescribe in ten years, and such as were prior to the act prescnbe
in ten years after the date thereof, i - -

No 2r. -

_The decen- '

nial prescrip.
tion of tutor *

and curator_ '

accompts, ™

. does not elide
the exception
that the tutor
or curator
intws habuit,

It was replied ; The defender pretends not to call the pursuer to'an account * -

as rcprcsentmg one of his curators, because of the fact of prescription ; ; but ne-”

~ vertheless -does allege, that the presumption that thc carator intus babet does
take place for extmguxshmg the pursuer’s claim against the defender.
many times happens, that, when an action is temporal, the exception may be

perpetuaI as by the ¢ivil- law actio doli doth prescribe in two years ; but the -

exception was perpetual, -and compensatlons are- often. sustained on holograph
writs or tickets after twenty years ;' because the compensatlon operates an ex-

tinction ipso jure from the time of the concourse : Just so the pursuer’s father, -

being the defender’s curator and his creditor, his intromissions were imputable

And it

~in payment of thé debt due to him; and if it were not s0, the act might become -

a snare ; for tutors and curators do frequently take assignations to the pupil’s or *
minor’s debts, either as not having of the pupil’s money in their hand, or pre.--
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tending so ; and if all these debts, which are but articles of discharge, should
stand out against the minor, and yet prescription take place, that act would be
a great prejudice and a snare to minors, and would leave them open to articles

- of discharge as debt, and yet disable them to lay a charge against their tutors.

It was duplied ; If such exceptions were sustained, the act would in a great.
measure be eluded ; for in this case, and many others, the curator was creditor
before he was curator ; so that there is'no presumption that the debt was_ origi-
nally purchased by the means of the minor; And the law presumes, that all the
curator’s intromissions were applied for the behoof of the minor after the decen-
nial prescription ; so that the creditor who was curator has the same right and
title to claim his money, as if no curatory had intervened ; and it were very
hard, if, notwithstanding of the act of Parliament, he must enter into count
and reckoning before he can demand his clear liquid debt ; for the act of pre-
scription ‘excludes all question on that subject, either by action or exception,
which -is the same thing ; for reus excipiendo fit actor; and the said act bears,
that the tutors and curators shall be as fully exonered, as if the pupils or minors
had after majority granted ample discharges.

It was ¢riplied ; That the whole tenor of the act of Parliament relates only fo
actions at the pupx]’ s instance against the tutors and curators, or the contrary
actions at their instance against him, but not to exceptions; for it is to this ef-
fect, that all aations of count and reckoning shall prescribe in ten years, &c
and the said tutors and curators shall be as fully exonered, as if the $aid pupils
and minors had discharged- the same ; which words, ¢ the same,” are to be un-
derstood, the same actions ; but that can never intitle a tutor or curator to pur-
sue the minor for such d»bts as law presumed to be satisfied and paid hefore the
prescription run ; for that presumptlon of intus habet continues still unprescrib-
ed ; and generally exceptions are perpetua} Neither is there any difference
whether the debt was due to the curator before his office, or a right to a debt
acqmrbd by a curator during his office ; because the presumption quod intus bha-
bet, militates equally in both cases; for the curator’s first intromission is imput-
able in payment of anterior debts; and so the presumption ‘tuking once place,
continues still. -~ It is true, the curator may 1eply—and say, that he will count
for cliding that presumption, and make appear, that the pupil's whole effects
.are otherwise applied for his behoof; in which case, if the curators should so
far succumb, that a bulance ten times greater than the sum acclaimed were
found in his hand, the prescription takes place to exoner him amply for the
whole balance, except in as far as it compenses the debt acclaimed. '

“ Tue Lorps found, That the act of Parliament did not take place to exclude

~ the exception, upon the presumption that the curator intus babuit.

Fol. Dic. w. 3. p. 50, Dalrymple, No 124. p. 173,
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* B‘rdce"rep()fts':ﬁ{}re’ ééfiri‘e "C'ils;e‘ :
Tue deceased’ Sir William Ballly of - Lamington béing debtor to Mr leham

- Bailly,” Advocate, the now Lamington made some partial payments-to Mr Wil-

liam; and Mr James Bailly, as having right from his father to these debts in-
sists Now against him on the passive titles. : -

“ Aniwered for the defendarn,s That' My William, -the pursuer s father; having .

been curator to him, no action could be sustained at the pursuer’s instance, for
any debt of Lammgton’s pi'édece’ssors ante redditas raizarm, since the pursuer

could be in no better case than his father and author,
- Replied for the pursuer’s That the curatord accounts wére prescribed in the

termy of theact 1656 aad; therefore, thé exception 'do more to be regarded
than if the pursuer’s fathiet had bee‘n actually dfsc’h‘arged o‘f hxs accounts con-
form: to the said act. »

Dup]wd for: the defender;’ ﬁno 'I’h‘at ‘though the action for count and rec-
hémng 'be prescribed, yetthe: éxcepuon Wabstillentire, by the rule in law, tem.
LOrUESE A8 ageritu, sunt zﬁﬁﬁeﬁm‘ ad excz_[}&mdum 5 2do, It was presumcd that

thie creditor having: beeit’ curator, intus babiiy, wﬁcreby tfxe debt becamie ex-

tinct, per-compensationem’; which takes place:ipro jure, and is eqmvalent to pay-
ment. .Andias to the presehption betﬁg équivalent to'a discharge, even an am-
ple:discharge: of the aetio titele' directa, in favour of Mr'William Bailly, could
. never:have sereéned him from the extinction’of thiy’ debt for law would never

presume-that ‘the- duchatgé was granted gtatmtously, but from a consciousness,

that the curator had applied his intromissions iif" the way he ought to do:” And
~ in the present case; law obliged him not only to intromit, but to apply his in-
tromissions to the extinction_ of his.gwn.debt.i. apd since he was obliged to ap-
ply his intromissions in that manner, law W111 likewise presume he made the ap-
;phcatlon duly. S 75 ST

Triplied for the pu.rsuer That 1f thxs were sustamed a curator would be ina
worse case after- the prescription js run‘than before:: Forthe contrary action
being. also by that act prescribed,. the curator can never brmg the minor to ac-
«count, and thereby the prescription shall cut off ‘the curator: from all debts due
by the minor’s predecessors 5 2do, Thete is: no’ obligation on’ a curator to pay
‘himself, only he has a faculty to. de-it if he please&, as'is: p}am from L.g: § §
D. De Adniinistratione Tutorum. " L

“ Tue Lorps sustained the defence on the presumptmn t:hat the pursuer-in-

s babet, his father havmg been. curator to the defénder; and: found the act. of
Parliament takes not place.” . .

Act. MDawdl, . - Alt.ANaJMjfb. Clerk, Gibson,

| ; e Brace, vob. 1. No. 16. p. 21.
You XXIV. - - 55 Q -

NO 20,
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No 21,  *,* A similar decision was pronounced, 17th June 1737,—Scot of Ancrum
against Douglas of Glenbervie:—See AprENDIX.—~—~—In this case it was yield-
ed, that the defence could not stand upon the footing of compensation, be_

cause the defender’s claim upon hns curator s mtromwsxon was sopite by the
decennial prescrlpt10n~

PGPSO

\ -

¢ . - : 5 . L

, 1734. - December 5. . Brymir agam.rt Gumm.
No 22.
A REAL creditor upon a bankrupt cstat.e who ‘was also Cautmncr for the factor

having conveyed his debt to a creditor of 'his own for his  security and paymient ;
the question arose, If the assignee could draw this,debt out. of _the bankrupt.e-
state or PI‘ICC thcrcof w1thout being chargeablc for the balancc due by the fac-
. tor, who was now become bankrupt, as well as hls cautioner the cedent, In
‘ “this case there could be no place for compensation ; For, esto the balance due by
the factor had been liquid, the cautioner was creditor upon the estate, but had
no claim against the co-creditors, neither was.he debtor o them for the factor’s™
intromissions, but to the Court, of Sesswn neither could payment or extinction
be pleaded, -because a factor has Do ‘power to apply his _intromissions towards-
payment of his own debt, and far less has his cautioner power to apply the fac-
toy’s intromissions ; the Lorps therefore found, That the onerous assignee was-
not liable to account for the factor’s intromissions, and repelled the objection
plcaded against him upon that head.——In a former case, the Lowrps had SUS-.
tamcd the objection against the onerous. -assignee, 3d January 1730, thhant
against Monsons ~—Se¢ APPENDIX,.

3

Fol. Dic. v. 2. p. 51.,

s

17 ‘Yarzuary 31. LEGATEES of JOHN CALDWALL against THOMAS CALDWALL‘_
No 23. } _

TroUGH an executor may exhaust the testament 'by debts’ “die to—himsélf’_
without necessity of doing diligence, a legacy. left to him is upon a diffefem
footmg, which he is not allowed to take credit for, in e*(clusmn of the ‘other.-

- legatees ; for seeing the legacies are all expressed in the testament they. must.
come inpari passu, and he is not allowed to pay przmo venienti, as in the case

.~ of debts. Yet where a legacy of L. 20 was left t6 an executor to byy a suit ,of,
mournings, he was allowed to take credit for what part of the sum he had de -

Sacto employed that way, as being a sum to be laid out ante omnia by the ex-
press orders of the defunct.

Folf Dic. v. 2. p. 50. G. Home,

# % This case is No 23..p. 8066, voce_LEéAcy,,
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