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Duplied for the defender: He is not pleading upon his right of hypotheck,
“but upon his difpofition which he lawfully took, and difpofed of the fubje&, by
virtue thereof, for payment of his rent? without any trouble or interpellation
from the purfuer. The difpofitions mentioned in the decifions cited by her,
were not granted by tenants to their mafters ; and the fubjects difponed were fill
extant unuplifted.

Tre Lorps found, That in the cafe of a mafter obtaining a difpofition from his
tenant, though in a competition another créditor doing diligence might be pre-
ferred ; yet the mafter having obtained payment bona fide by virtue of the dif-
poﬁtlon he cannot be liable to repeat what he received, more than if he had
poinded. :

Fol. Dic. v. 1. p 77. .?rlm, 2+ 344
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1715.  Fune 7. ALEXANDER TWEEDIE 4g4inst Jorn Din, and OTHERS.

- ALEXANDER TWEEDIE h'aving fold a ftock of fheep to John Din, for which he
got his bond ; he regiftrate him at the horn, and a few months thereafter, endea-
vouring to poind, he found the fheep difpofed upon to fome neighbours; and
having arrefted in their hands, and -purfuing a furthcoming, they deponed, they
had got the goods, but that they had bought them, for payment of debts due to
them by the common debter, or wherein they were cautioners for him: But for
thefe their debts, no diligence fave regiftrations of their bonds was ufed, and the
common debtor ftill continued to trade in buying and felling theep, &c.

. Tweedie now infifting upon the latter claufe of the a& of Parliament 1621, and'

: alleging, That he was in the precife words thereof ; becaufe he had ufed diligence
to affet his debtor’s goods, by a regiftrate horning again(t a bankrupt and dyvour;
and that:the other creditors had obtained payment (by the partial favour of the
debtor) though pofterior to him in diligence; and therefore he had good adion
to recover what was thus voluntarily paid.

And the co-creditors defenders, having alleged, 1mo, That there was a differ-
ence betwixt bankrupt and infolvent, and that the law was only to be underftood
of the firft ; and here the common debtor was not bankrupt. 24y, Betwixt cre-
ditors partakers of the fraud, and thofe who are not. 3tio, Betwixt thofe who had
got payment, and fuch who only were competmg for preference, on a {ubject yet
dbutftanding.

. Answered for the purfuer, 1mo, That there is a dlﬁ'elence betwixt baﬂkrupt by
the at 1696, {o to operate the effect of that law, and bankrupt by the a& 1621,
to afford the benefit of that act: That lefs is requifite to make one bankrupt by
the latter than the former; becaufe the effe@ of the a& 1621, is nothing fo gene-
ral as of the act 1696. So that with refpet to the benefit of the act 1621, it was
fufficient that a horning was regiftrate againft the common debtor. And this was
{o found 11th December 1691, the Creditors of Langtoun competing, voce CoMpE-
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TIFION, obferved by the Lord Stair, Inft. tit. Reparation, § 15. Tot there, thougi

{ingle indolvenicy.was not fultained, yet joined with:legal diligences, beginning to be
raifed and execute, was. found {ufficient”  ‘As to the fecond peine, gustwerad, That
it makes: no: differénce as to this claufe. of the a®, whether the receiver was parti-
ceps fraudis or nat ; for the former claufe. of the act does indeed make that dill
tinction and repeats it twice : But the latter claufe hath no fuch. quality burden-
ing the prejmigéd crediter with proving the participation ;. but all thawtherein is
required; is a prwr diligence,.and a partial preference ; fo. that the claufe being
heve omitted, it is de industria:done; and therefdre the addition of- it, is:againft
the miod of the law. As to the third, answered, That there.is. no fuch. dlﬁm&xon
to be made, as is plain from the law, for the preference and repetition ase joitied
in one claufe, without any difference .made; and therefore as the co-creditor
would be preferred, {o alfo has he action for repetltlon ; as was found 12th Fe.
bruary 1675, Veitch contra Ker, infra-b. t.

Replied for the defenders, ‘That the import of the act 1621, is very. plain, eipe-
cially if traced up to the common law, from whence J[(as appears by the exprefs
words of the at) it is derived, where there is a manifeft diftinction. made betwixt
luerative deeds in prejudice of creditors, and onerous i In. the firfy; nen est quaren-
dum an sciente eo. cyi danatum, gestum. it sed boc tantum.an fraudentur creditores.
L. 6. § 11, Do gus in fraud. cred.  But where the right is onerous, fuch.as where
a true creditor receives his payment, non. sufficit si simpliciter sciat. illum. creditores
habere, sed si jartzce])y fraudis sit, L. 10, § 2. D. eod. And confequentially our act
of Parlimment is divided in two bramches, the one with refpect to lucrative con<
veyances,.fuch as the law prefumes all thofe in favaurs of conjunct and confident
perfons ; and-fuch again as are onerous; and .there the. act denotes: the perfon,
whofe deeds are te be reduced by the name of dyvour or:interpofed perfons pars
takers of the traud ; which neceflarily imptlies, that there ought-Tuch cireumftances
of bankruptcy to appear, as might. interpell the party who is. oneroufly contract-
ng, from dealing with the dyvour. . As to the decifion:in the cafe of Langtoun’s
Creditors, 1m0, The rights there reduced were rights in fecurity granted after dili-
gence. 2da, There was {uch a crowd of diligence againft the common debtor,.

that it amounted to a notoriety of his bad circumftances. 3ti, Thele diligences

were fo far profecute, that ex continenti, the common debtor retired to the abbey ¢
All which make that cafe widely differ from. the prefent. And the dccifion,
Veitch.contra Ker proceeds exactly upon the fame principle. All.which is dife
tin@ly cleared by a late decifion, Lady Riccarton contra Thomas Gibfon, No 128."
p. 1035. ; the words of the interlocutor are, ¢ Tug Lorps found, That in cafe of a
« mafter’s obtaining a difpofition from his terant, though in a. competition ano-
¢ ther creditor. doing diligence might be preferred, yet the mafter having obtain-
¢-ed payment bona fide by virtue of the dilpofition, is not liable to repeat what
¢ he received.” As to the act 1696, it is obvious frem the tract of cur decifions,
that before.that ac, the difference betwixt a debtor infolvent (but ftill keeping
his trade and credit) and. a bankvupt debtor, was well eflablifhed ; and that a&



BANKRUPL, o3

did not fo much:introduce the qoalifieatiohs iniaking notowr bankrupt, as the pri

vitegié of reducitig. dseds dotie 66:d6ys befoie the period of -Barkritpt: Lasily, TE

it weresotlgrways, there woulth b a dber opened to unfpédlable confifion; and a

ftop- put to all cottuneree; fince: ths''io- man- could-be fure of what e mdy call -
jultly hisown.: - - - AR : S T e

- "Fae Loxus found itiblveiicy of the comthon:debtor; with horing and-déngn: -
cintion againft him; not relevant-per e, to give the purfiier tte benefit of the Tt -
dlanfs off thea of Pallamient 162¢, #ent bakrupts, Without particiption of

the frawd; By the: ereditors reeeiving peynetit by gbbdy from’the’ corttiiion- débtot. -

. A& Borwdh Alt. Grabain. - Clerk; Sir: Faries Fustices
s Fol. Dic. u. 1..p: 77: Brure, Nogz. p. 1694+

7wy Dyl veports the e cafer.

Arexanbir Twrrpte, being o ereditst o Johii' Din, atreffs in the hands of -

Tames Din andothiers, who- depotied” in the furthicomiing t’ﬁét‘they received cer-
i fheep o’ céi’t‘ﬂ‘é’l at"the ‘prites ﬁr‘x‘;‘gﬁ’t,ib’»ijé‘d“"i‘r‘l ‘_tﬁeii‘:AdéIﬁdﬁtibns’; ‘and’ that . the
fufie were-imputeld iy Tatisfiction of ‘céttain’ deBts die by Johis Dif o fonie of

them: or whekbein gtHers :{fébd\"éﬁgég‘édf"ffoff?ﬁiﬁi"a.s’c'ﬁ(l’cidﬁ’é'rs;Jahd’ were ready to -

infftudthé debts due to thiemd, of theltehgageinicnts & cautioners and payment
dotfotm: v Hulio

*Ftveas allegett for'the putfier; Tt the  prices of the fheep or catile sught to

be' m‘afdé tﬁftﬁgé)“ﬁiiqé;’tb hlm ; becaule he(hadufed hotning, and denouncéd the
comitbn abBthe; befote ‘he deliverad the faid fheep or cattle to the defenders ;.

and e trtie canfe of thee debt dtietd the purfuér ivas thelt very fheep which he |
lad delivered,in deftand-of the parfuer’s diligence, and at the time when he was -
ready t& Have poinded'; and inifitted pori fome othér qualifications of the defen- -
der’s cancurrifjg-with the coniron’ debtor 16 elude the effédt of the purfuér’s dili- -

gericé 5 -and founded upon thie 147t claufe’ of the a& of Parlidment 1621, which

doth provide, THat if any’ dyvor; or fiyterpofed partakers of their fraud, fhall, :

make voluntary payment . or right to any _'ﬁe&xfdﬁ; in” defraud of the lawful and

. rnore-titdely’ diligence: of any” othet- creditor having ufed inhibition or horning, -

&c. i that cafe, &c. the vfaid‘ dyvor, or interppf_’ic‘d' pjérfo’ﬁ,{’{h’aiﬂ ‘be holden to make
the fameé furthcoming to'the créditor-having fitft uled lawful diligence, who fhall

be preferred’to the coscreditor, who being pofterior in diligence, hath obtained -

payment by-the- partial favour of thé‘ii‘ei?toi‘; and (hall K‘évé good accefs to reco-
yer-what was veluntarily  pard iy defraud of thie purluer’s diligence.

It was -answered, The: purfuer cannot qualify any fraud: on - the part of ‘the

defenders, butin asfat-as he doth’mfitt upon the faid claufe of 'the a&t of Parfia-

mient 1621, The defénders anfiver fhortly, that they received paynient bina fide -

by the price of the goods they received, or the: faid pri'c’e was received for réliev-
ing themfelves of cautienry ; and it would be of dangerous confequence, to-the -

Ne- 1‘2’5: :
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hindering of all commerce, if creditors might not receive voluntary payment from.
their debtors by money or efféits, notwithftanding they might be at the horn;
for it was not ufual, nor confiftent with the freedom of commerce, to fearch re-
gilters before accepting of payment of juft debts ; nor was that the meaning of
the aé& of Parliament, which makes mention only of dyvors or their interpofed
perfons. And-esto that probation did inftrué@t the common debtor to have been
infolvent, yet he was not dyvor or notourly bankrupt, which is neceflarily requir-
-ed by the att of Parliament ; for a perfon infolvent is not reckoned a dyvor, un-
‘lefs his infolvency were notour, or that cessit foro ; for a dyvor is called a bare
“man, and muft be in fuch a condition as no perfon can be prefumed to be igno-
‘rant of his infelvency ; whereas men that are in ufe to buy and fell, and have
pofleflions, though really infolvent, may lawfully pay their debt, and their credi-
-tors accept payment bona fide.

1t was replied : That bankrupt and insolvent were promifcuoutly ufed in the faid
a& of Parliament, and by lawyers generally ; and the diligence ufed by the pur-
{uer by denunciation, which doth affect the {ubje&t acknowledged to be intro-
mitted with by the defender, in as far as the efcheat goods are by law burdened
with the débt in the horning, the purfuer is in the precife terms of the a& of
Parliament ; .and an infolvent debtor is held to be bankrupt as to creditors ufing
diligence, though he may freely contrac or pay debt in prejudice of other credi-
“tors. And it is no new thing that payments made to true creditors are repeated
at the inftance of the ufers of more timely diligence ; as was found the 11th of
February 1675, Veitch againft Pallet, No 127. p. 1029. where a true creditor,
‘being preferred to the more timely diligence of another who had ufed horning,
-and got the gift of ‘the debtor’s efcheat, was found liable in repetition, although
the creditor receiving payment had alfo ufed horning, and the debt afligned to
him was innovate, and a new bond granted ; yet the creditor ufing more timely
diligence, was preferred to that new bond. In which cafe it was particularly
markéd, that nothing in that decifion did hinder commerce by buying from bank-
rupts.or rebels goods, for prefent money : But the cafe was differerit, where there
was no prefent. money or permutation, but goods fold on truft ; for in that cafe,
#he aét of Parliament was to take place.

It was duplied: That, in the forefaid cafe of Veitch and Pallet, Sanderfon the
-common debtor was not only infolvent, but bankrupt, and his efcheat gifted and
declared ; and likewife the {ubject of competition was truly in medio.: For tho’
the bond affigned was renewed, yet the debt was not received by the aflignee
made by the bankrupt, nor was he found liable in repetition.of any fum received ;
whereas here goods are not iz medio, but received in payment, or for juft and’
onerous caufes, by a perfon, though infolvent at the time, yet he was in the pof-
“{eflion of twe feveral rooms, and fo continued for fome confiderable time there-
after.  And it was never found, that even the donatar of efcheat, could ditquiet
inil creditors receiving payment by the price of goods before declarator, much
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léfs"can the ufer of a Horning pretend 'to have affected " the moveables without a

gift, or render creditors in mala fide to take payment.
¢« ‘Tug Lorps found, That denunciation with infolvency'was not fufﬁcnent 6

give the purfuer the benefit of the ad' of Parliament 1621, unlefs the commornt
debtor had been commonly reputed bankrupt, or that ‘the puarfuer .can- qualify; -

that the defenders were. fome way. partakers of the fraud.”

1716,  December 7.—TwEeEDIE, as a-creditor to John Din, arrefts in the hands

of James Din and others, and purfues a. furthcoming;. in which the- defenders;,

being five in:number, deponed they-were noways debtor to -John. Din ; but -that

each of* them had received a certain number of fheep.from: him,-in-payment of
juft and lawful debts... And the: purfuer having:alleged, That the pretended pay=
ment was pofterior to his diligence by horning and caption ; and that-his- debtor

was infolvent and bankrupt, which he alleged afforded: preference to him wupon -
the penult claufe of the.a& of Parliament 1621.—— Tz -Lorps found the de~ -
* fenders might lawfully take payment of :their juft debts, unlefsit could be in«-
¢ ftruced,. that they were partakers of the common debtor’s fraud .in. conveying .

-« away: his.goods from being affeéted by the:purfuer’s diligence.”-

The purfuer infifted on certain .qualifications of the.defenders beingparticipes
fraudis ; whereupon,. a probation being: allowed, it was. prover, ‘that .the com- -

mon debtar,: being poffeffor of a grafs‘voom, -the purfuer had, in the night time,

fent a:meflenger with = caption to.apprehend. him ;: that sthe. meflenger . mifling’

i
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his perfon, did fearch the.room' of -his pofleffion for moveab}es : where he did find

nothing but three -fiirks, all the: other. cattle.:and. flocks. being. driven: off his -
ground ; and. that the.very fame morning the:five defenders were convened at a .
place diftant from his poffeffion, where they met. with.the .common-:debtor, and -

had a notary and witnefles prefent,: to take inftruments upon the .divifion. of the
common debtor’s iheep among the five defefiders ; and all-this about the rifing of

the fun-the fame morning that thé common debtor’s poffeffion-was fearched ; and -
the morning after;the common -debtor’s houfe had beenearched for apprehending ,
hls perfon.—¢ Which qualificaticns the Lorps found fufficient to elide the alle- -

* geance of bona fide. payment, and prefumed them to be. partakers of the com. ..

* mon debtor’s fraud.”.
Dalrymple; No 142; 163: p. 196. 228.-

1724.. February 19.-
Georce' GorRpon, Writer:.in Edmburgh against JouN ‘Boere, Writer to the
Signet. .

- James Tweepte; merchant in Edinburgh, being debtor toWillidm Brook and:

Company, merchants in London, and likewife to Samuel Daw{on and Jeremiah -

Lupton; diligence by horning-and caption was ufed againft him by.-Mr Gordon,

No-130.-
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