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g1 5 j‘aly 26 CHKISTI‘AN 'D'ALL}{s,Zzgaz‘n}t Darras of Cantray.
3

IN a contract of marnagg bethxt the sald«Chnstxan Dallas, gand the deceast:
Dallas of Cantray her first husband, it is spemalfy prowded that it should not
be in her power, either with or without consent of her husband, to- quite or re-

noqnce any. part of. her _provisions, by: that contract, in favours of her husband,

or. any-other person whatsogtver; at any time in her lifetime,> withogt: the’ ad-

vice and consent of - Hugh D@ﬂﬂs her father; or George Dallas of. St Martins’; "
and faﬂmg them by decease,. the said Hugh Dallas’s two eldest sons, being had~
'thereto in writ, otherwise:: the sg:d renunciation to be void and null; and this
,Erowsxon is appmnted tobe msgrt&d in the mfeftmems to follow on the contract
‘‘‘‘‘ Nevertheless, she, in her,
vxdothy, gx:ants a renunc;aﬁon i favours of her son of 24 bolls of beay yearly,
as a part of her jointure ; ‘which renunciation she delivered . to the said Hugh
Dallas: her father; who was tutor'to her said son ; -but thereaftex having- ‘been
marrxed to MtIntosh ‘of -Stroan,she, and he for his interest, insist in a reductxon‘ E
of the saxd renunciation ; and ;the question being, How far.she; in this cirevtn-
;antxate case, cou],d renoum:e w;thout the written cr"sent of the. abovemamed, A
persomx’ L : ‘ ,

- It:was qlleg{d\ far Cantmy 5 That the reﬁuncuatxon mﬁst sul‘smt notmth-.
standmg of the provision in the contract of marriage,. becatse that provision is -
a prxv;}ege in favours of the wife; which therefore she- ‘could dispense with and
mnqunce frontthe: common rules of law ; and shé: did- ‘it when-she was soluta -

viro, and fréed, of: that influedce which was feared, .and eh{eﬂy gmrded dgainst, -

by the provision 3 ner-does it altér the case that the provision is inserted in the -
- sasine, becaduse it-is still but.a personal privilege. in favours .of the wife; ‘which, -
in: law she: could renounce ;- ‘2ds;- Because not only. gramed by the ‘motherin ™
her. VldOWifvy', but in-favours bf-her own son,’in the hands of_ her-own fath@i‘ :
grandfather and tutor to the “ehild and the very’ person’who, by the provic -

sion in the.contract, may consent to and authorise*such_renunciation ; nor was.

a ,,consen‘t m, writing nccessary,.for here, upon the ‘matter ‘there is a consent¥in
writing, for her father receives from hér a renunciatioi ‘to. himself, ‘for the be-
‘hoof of his grandchild and pupil} this is wiit, not indekd granted by hiim, but
yet accepted by him ;' he: could: not properly sign-any: cofisent to'it, it being .

in- favours of himself ; just-as a husband. who must ‘authorise-and consent to-his:"

wife’s deed, yet, if it be in favours of himself,- his'aceeptance of it is equal;-
tp.his written consent in. favours. of another ; 3tfo, As to:the - hardship upon™
Sttoan, the second hysband, he was to know, that, noththstandmg of his wife’s
llf@ﬂ:nt infefiment, yet: her security might be rerounced or qualified by any
personal deed of her s; and therefore he must be undersl:ood to have taken hm_
hazard of all such deeds’; for, although her liferent was: established by a regis~
trated infeftment, yet that liferent might be restricted, and even renounced,
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although such renunciation were not registrated, since no law’ requires regis--
tration of such writs ; and though such infeftments be real for the wife’s secu-
rity, yet it is but temporary, and therefore easier destituted and renounced

than such real rlghts as pass to successors, the renunciations whereof must be_

o

rchstrate
Answered for the Mother and her second Husband, 1mo, That though it

- be a general rule, that’ umcuzgue licet favori pro_se introduéto- renunciare, yet it

wants not- exceptmns as is evident from the prxv:lege .of minors, interdicted
persons, &c.; nor can any persontresign his privilege, where it is expressly
provided, that the same should not be done, nay, where it is exphcltly agreed

that any up-giving thereof should be void ‘and null; as in the present case 5
2do, To the second answered, That Hugh Dallas was to be considered hkevme’
as guardlaa to his, daughter in this affair, where his consent was necessary to
be adhibited for validating the deed ; and,.if any such renunciation was in his -

" hands, it was to be considered as a retired evident there for his daughter s be-

hoof ; be51des that the clause expreosly requires_his written consent under his
hand, ‘otherwise the renunciation to be void; 3tio, Certainly there is a special-
ity in favours of Stroan, his wife’s liferent right is constituted by mfeftment
and the said prohibitory and irritant clause engrossed in the sasine’; he had
good reason thence to believe, that the right behoved to subsist, and thatno
deed of hcrs could impair the same; whereon he contracted bona fide with her ;
so that no latent deed can evacuate that right to his prejudice ; and though no
such -clause had been, yet the liferent infeftment could not be extinguished
without a registrated renunciation. For itis_in general provided by law, that
an infeftment-upon record cannot be taken away by any deed of the party in-
feft, except by a writ likewiss lodged in the ‘public register, without any
respect whether the same was a right of liferent or of property. ; / _
Replied for Cantray ; That though, for arguments. sake,-it were granted, that
this clause in the contract was in effect an interdiction, yet it cannot hinder
the effect of a renunciation ; for hbre is the consent of the interdictor; he
receives and accepts of the renuncxanon, neither can that consent be repudiated

as in rem suam, because the reunciation is not properly iz rem of Hugh Dallas ’

but granted to him for his pupil’s behoof.
Duplied for the mother; That if the prohibition was to be considered as an

interdiction, then the father’s having the custody of the writ cannot make the
same effectual; for interdictors’ consent is never te be presumed in hurtful
deeds, nor to be inferred from implications. Law requires, that their consent
be explicitly adhibited, and in a direct way ; and whateVer consent of an
interdictor is in another form 18 not noticed in law; tor interdictors ought
incontinenter to interpose there authority for Vandatmg the act; besides that they
are to be published and registrated.

- Tue Lorps found the pulsuer of the reduction could not renounce any part
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of - her jointure in favours of har son, the defender, thout the- comen?t in
wrmng of the persons mentioned in the contract of marriage. -

Clerk, Macﬁmzu.
" Fol. Dic. v. 2. p. 82. Brucé v. 1. No 129 p. 168. -

ﬁecembz’r 30. .
- Joﬁrir CUBBISON oP ‘CnHénoch agazmt Jonn CUBBjsow hxs second sort.

JﬂﬁN CUBBISON the father hadtaken a dlSPOSlUOﬂ fmm erf William Gordoh
oi‘the Iands of Blackeraif):to -himself, his heirs and. éssxgirees, but, when the
'eharter was granted by Sir William the superior, the dantls were dlsponcd to
s¢hé fathet in liferent; ind to:dohn the'son in fee ; upon this: charter sasme was

taken and the father:was-altorney to the taking of it. ,

3. The father raised reduction of this charter, as eonveying the fee to his son,
contrary to ‘the tenor:of the;original disposition, and’ without any written war-
cant under his:hand for: so'material an alterarxon of the ﬁght which he coa-
 itended was necessary, since a right constituted by writ' could not be otherways
“:trafismitted than- by writ, Craig, L. 2. D. 2. § 110 Spottlswood p- 242.

o153t was answered. for the Sen; That the father’s eonsent te the scttling of the
fee in him, must be prewmed from ‘his accepting, using, and keeping the char-
-tef; especially when heacted as. attorney in takipg the sasine ; and, as a farther
sevillerrcé ithat he homologatcd -this disposition. of the fee; it-appeared, that some
Iyeur,swhcneafter Je signed abond along with his som, in which the son was
, deﬂgned of -Blackcraig; and. -this designation was not quanrellcd by the father._
;:TeE Loros found, ‘that;; ‘the . charter and sasine. conveyed the fee-to the son

and repeﬂed the rédson- of' red.ncuon.

td
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Jacos GoMEs SLRRA agaznst ROB"‘RT I“te Eaﬂ\ of ARNWATH;

_ Jacos Goues SERRA havmg sued. Robert Tate Earl of Carnhath upon his
ibo,nd or obhgatlon, for the payment: of L. 8000 Sterhng, laad out by him’ At
"the, Earl’s -desire and for his behoof ; the defender moved an objectxon “That,
by reason of his a,ttamder he was under an incapacity. td contract, or to bind.
‘ hlmself m pnyment of : any sums, and thcrefo"e the obhgatxon granted by h1m
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