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1715, ‘ February 22.

AnprEW MajoriBanks of that ILk, against NisgeT of DIRLETON. L

No 23.
Although in.

MajoriBaNks, as having right by progxess from VVoodcockdale to 3ooo cumbrances
menks contained in a bond .granted to him by Sir John Nisbet of Dirleton in ?,:?,z':,eg‘i e
anno 1676, and 604 merks contained in a decreet of furthcoming iz anno 1685, Which the ’:’;1'
ipu-
insists against the now Dirleton on the passive titles for payment, lated to dis~-

Alfeged for the defender, That he could not be liable for the prmcnpal sums 8% et

the price was, -

but in the terms of the Lord Dirleton’s bond, whereof the term of payment “’dfhls case:b

. PR . : - - OFQer t

is not yet come, the prin¢ipal sums being only payable at the first term of paid, e\;ipo: y

Candlemas or Lammas, after the lands of Fentonbarns and others disponed by :;’;‘5112? :;']‘d"‘
14

W&lham Cou{per to him, should be purged, disburdened, freed, and relieved of caution,.to -
, the mfeftments of annualrent of 500 merks yearly, dxsgencd out of the same to ;‘22:221?’,;5“
Davnd M:Culloch of Good- trees., o ' ' ii:i‘::i::)ifnthc::
Amwered for the pursuer; That the mcumbrance is sufﬁcxently purged, in so burdens on
‘far as the infeftment being grantad in anno 1623, the same is-now long prescnb- | the h'f"h'f ‘
ed 2d0,D1rleton hath been now near forty years in possession of the Iands, since ;1;‘::’ :‘:"g g’f;*
hlS auﬂlor purchased the samc ; so that he is secured by the positive prescnp- s

tion, he and his author havmg possessed without interruption or dxstress.

Replzed for .the defender, That the prescription is not Dirleton’s ‘concern to
débate, that being the’ busmess of M:Culloch’s heirs, who cannot ‘be concluded -
by any debate betwuq Ma]onbanks and Dirleton ; and if thls pretence-had
been enough, Sir John Nisbet needed not have ‘detained a sum in his hands, ef2
feumg to the infeftment of annualrent it Bemg prescnbed even at the time of *
granting t the bond.

Duplzed for the pursuer, ,That the prescrlptlon was'.not jus. tertzz to Dirle-
ton; for he having founded his defence on MCalloch's right, wHatever was
competqnt to remove him, was also competent agamst the defendér. Nor was
there.any “need to raise a déclarator of ‘extinction against M‘Culloch’s heirs, be-
cause, prescription had as- effectual]y e&tmgmshed thex annuah‘ent asif it had
been actually renounced.

Tue Lorps found. the defender ought to pay-the- sums libelted, the-pursuer -
giving a dxscharge with absolute warrandice, and finding caution te relieve the -
defender of ghe infeftment of annualrent ;. which caution- is :to subsit for ten :

yga\rs Cm case there be no distress within that txme) from the date of payment.

- Act,. Illam. . Alt. Bennet, . Clerk, Sir Fames _7u:tu'e. .
' Fol. Dic. v. 2. p. 359, Bruce, v. 1. No 9I..p. 108..



