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1716. «¥Yuly 31. Lorp Roystown ggainst Brymsr.

Tue Lord Royftown having become cautioner for the deceafed Lord Prefton-
hall in feveral bonds, and alfo for M‘Kenzie of Fraferdale, his fon, intents action
upon his father’s bonds of relief againft him, upon the paffive titles, and alfo upon
his own bonds of relief, and upon the dependence, arrefted in the hands of Mr
John Paterfon ; and having obtained decreet purfues a furthcoming, having in
the mean time obtained affignation from the common debtor; in which action
there was compearance for one Brymer, a creditor of Fraferdale, who contending,
that, notwithftanding his arreftment was pofterior to the Lord Royflown’s, that yet
he ought to be preferred :

Becaufe, 1mo, He had paratam executionem upon his debt ; whereas the Lord
Royftown was but a naked cautioner, without diftrefs or payment. 2do, That
the obligation and decreet to relieve him was allenarly ad faéium pra/landum, and
confequently no ground for a poinding ; and therefore, that his Lordfhip could
have no decreet of furthcoming, as was found, gth February 1704, Drummond of
Megginfh againft the Lord Preftonhall, Fount. v. 2. p. 221. woce CAUTIONER.

Answered for the Lord Royftown, 1m0, That, though a fimple cautioner cannot
infift againft the common debtor for payment till he himf{elf have paid, or be dif-
trefled ; yet a cautioner may arreft in order to fecure the {ubjet for his own relief,
juft as well as he may inhibit or adjudge ; befides, that an arreftment upon a bond
of relief is not in the fame cafe with an arreftment upon a dependence ; for where
there is only a depending action, it does not appear till decreet, whether there be &
ground of debt; but it is otherways in this cafe, where the claim of being reliey-
ed is fixed, and does not want to be afcertained by a pofterior fentence. 24,
“That an obligation or decreet to relieve is not like an obligation ad factum pra/-
tandum, properly {peaking, where it does not appear what lofs the creditor has by
the non-performance of the bond, and {o the claim Is not liquid, as in the prefent
cafe it is ; befides, that there is a vaft difference betwixt a cautioner having an
implied action of relief, and a cautioner that hath an exprefs obligation to free,
relieve, and fkaithlefs keep ; which difference is noticed by the Lord Stair, Infl.
page 148. 3tio, That the Lord Royftown having not only an obligation for relief,
but a decreet for that effect againft Fraferdale, is in the fame cafe (with refpeé
to parata executio) as if he had beew diftrefled, or had paid. '

It was further urged for Brymer, That, at this rate, a cautioner might uplift
‘the money of the common debtor, and fquander it without applying it for his
relief.

Answered for the Lord Royftown, That the fame could be done by a cautioner
atter diftrefs, or a cautiener having affignation to the fubjet competed for ; yet
both have a power to uplift the fubijedt arrefled of afligned, and to apply the
fime towards thelr ewn relicf, .
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In refpe& the Lord Royftown’s arreftment was prior to Brymer's, and that he
had'a decreet upon a dependence before the competition, as alfu an affignation
from Fraferdale to the fubject arrefted ; therefore, the Lorps preterred the Lord
Royftown. (Sce CAUTIONER.) :

A, Col. MKenzie & Ro. Dupdase Alt. Clerk, Sir Fames Fustice.
Fol. Dic. v. 1. p. 62, Bruce, No 23. p. 44.

1724, Fanuary. NAIRN ggainst BRowN..

A pesTor in a furthcoming having made payment, was decerned to pay.over
again to a prior arrefter, who obtained no decreet of furthcoming till after the faid
payment.,

Fol. Dic. 2. I.p..éh.

1728, January 2. :
Competition Ricaarp Watkins with MR Tromas WiLkirs

In a competition among arrefters, the Lorps found, in.geneml, That arreflers
are to be preferred; according to the priority of their arreftments and their dili-
gences thereon, albeit fome of the arreffments were laid-on before the term of
payment of the debt arrefted. As alfo, that they are to be preferred, according
to the dates.of their arreltments and diligences, when the term of payment of the
debts, on which arreftments arg ufed, are pafl at the time of the competition ;
notwithftanding that, at the time of laying on the arreftments, the terms of pay-
ment of fome of the arrefters debts were not come ; or. notwithftanding fome of
the arreftments were on dependencies, which were clofed, and the debts liquidated.
before the competition.

Fol. Dic. v. 1. p. 61.  Rem. Dec. v, 1. p. 193..

1729, February 15. CameBeLL against Hog.

In a competition betwixt two arrefters, the one upon a:dependence, the other.

.‘upon a bill of exchange, the Lorps preferred the arrefiment wpon the bill, though

the bill did not bear value received, but only walue in account, becaufe fuch a bill
creates a valid obligation, and has parata executio ;. but found that the arrefter
muit inftruét that he is creditor to balance, and that his prefererce is to be re-

ftricked to the balance not exceeding the {fum in the bill..

El Dic. . 1. p. 61,





