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her husband, pursued James Edmonstoun, het eldest hrother, as heir to his fa-
ther, for payment of her own provision of goso merks, and a propertion of her
younger brother’s, falling to her through his decease.

Alleged for the defender; Absolvitor ; because the bond of provision was
granted on death-bed, and he had raised reduction ex o capite, which he repeated
by way of defence.

Replied for the pursuer ; That the father was bound, by his contract of mar-

riage, to employ 20,000 merks in favours of himself and his future spouse, in

conjunct-fee and liferent ; and of the heirs and bairns, one or more, to be pro-
created betwixt them.in fee : And the bond of provision was nothing in effect
but a-division, which the father has always the power of even ix articulo mortis,

Daﬁlz'ed for the defender ;, Utcungue the death-bed deed, had it related ta the:
obligement: in the contract as its antecedent onerous cause, might have subsisted:;
yet, not having any relation thereto, but being in' the terms. of a separate pro-
wision, and made on death-bed, it cannot stand in prejudice of the heir. Nor
is it enough for the pursuer to restrict the import of it to what might fall to her
shate of the 20,000 merks by her mother’s. contract ef marriage ; because, the-
death-bed.deed being null in law, can. have ne effect at all, by the rule quod:
nullum est, &c. Besides, there was: no faculty of division. of the 20,000 merks
reserved to the defunct, nor did he exerce any: such faculty; on the: coatrary,
boc non voluit,. but oaly that the death-bed. bond:of. provision should be binding;
guod facere non- potuit. ‘

Tue Lorps sustained the bond, and repelfed the defence of deatinbed; in:
neépect of the anterior onerous cause by the-contract of marriage.. o

) Fol. Dic. w.. . po215.  Farkes, p. 126..

1722, February.. Roserr MaxwsLn aguinst NeiLson:of: Ratncailly. .
Tux deceased Robert Neilsen of Barneailly, in his: contract of marriage with:
Elisabeth Stewart, having provided the conquest to the heirs.of' the marriage,
granted-a legacy upon-death-bed of 500 merks to Robert Maxwell.
Deathi-bed'being objected, it was answered. for the legatar, The law. of death--
bed extends not to moveable subjects, which. any proprietor may freely dispose
of upon death-bed, unless in so far as he is restricted. by the wife and. children 5.
the law has thought it proper,. only to-tie up people- absolutely- as.to their heri-
table subjects, that they cannot alienate these upon death-bed, leaving move-
ables more free, as generally of less consequence:. And the law of death-bed
does not consider the heir simply, if he be prejudged;. but if- he be prejudged in

‘an heritable subject ; and therefore the moveables-will be liable: for this legacy,
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equally as if they were not provxded to the heirs of the marr“agc or being pro-
vided to the heirs of the marriage, as if the legacy had been granted in liege
poustie, by way of disposition inter wives. ‘And thus it was determined, Mit-
chell contra Children of Littlejohn, 16th June 1676. No 11. p. 31 9o.

Rephiehi Yor Barncaifty, heir of fhe tharriage, "That i lak of death:bed takes
place against every deed done upoh dedth “bed, to the prejudice of the beir;

and that indifferently, whoever be the heir, whether of line, tailzie, or provision;
" and whatever be the deed, whether an alienation of subjects in themselves he-
xitable or moveable. ‘
‘ Tus Lorps found, That the clause of conquest in the contract of marriage,
did hinder the father to dispose on his moveable estate upon death-bed” .
Fol. Dic.v. 1. p. 212. Rem. Dec. v. 1. No 32. p. 64,

.,‘J.l-.h,u.. L
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!‘73\8 Décémber 16, . Cabrgrils ugam.rt CasrperLs.

ORx havmg become bb\ind in his contmct of mamage to ptowde a certam
sum, and also ¢he conguiest dating the mamage, to himself and speilse in con-
jurictfee, and to the children to be procreate of the marriage in fee, ‘did pur-
chawe an estxte during the imarriage, taking the rights thereof to himself, his

heixs and asignées, and upon dtath-bed did execcute a deed, settling both he-
ritable and moveable estate upen his eldest son, with the burden of certain pro-

visions, in favour of the yousger children; in a reduction of this settlement,
at the Instarrce of thé younger children, upon the head of death-bed, the Lorps
were unanimous, that seeing there was no actual settlement of the conquest in
terms of this obligation, to ToNStivUYE th® Thildren Heirs of provision, they had
not the privilege of death-bed ; that they were constituted creditors by this ob-
ligation, and i whatever way - a service in general as heir of provision or'con-
quest may have crept into our practice, it is, strictly speaking, inept; such a
thing, While the fatlier is alive, ¢annot be, and if be died without implement-
ihg, the ebligation is purified in fvour of the thildren, and they have a direct

actioti aguihat their father’s’ represéntatives to make: oer the conquest in their-

favouf. Ses Ar?zmxix.
Fol Dic. v. 1. p. 21L
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