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léfs"can the ufer of a Horning pretend 'to have affected " the moveables without a

gift, or render creditors in mala fide to take payment.
¢« ‘Tug Lorps found, That denunciation with infolvency'was not fufﬁcnent 6

give the purfuer the benefit of the ad' of Parliament 1621, unlefs the commornt
debtor had been commonly reputed bankrupt, or that ‘the puarfuer .can- qualify; -

that the defenders were. fome way. partakers of the fraud.”

1716,  December 7.—TwEeEDIE, as a-creditor to John Din, arrefts in the hands

of James Din and others, and purfues a. furthcoming;. in which the- defenders;,

being five in:number, deponed they-were noways debtor to -John. Din ; but -that

each of* them had received a certain number of fheep.from: him,-in-payment of
juft and lawful debts... And the: purfuer having:alleged, That the pretended pay=
ment was pofterior to his diligence by horning and caption ; and that-his- debtor

was infolvent and bankrupt, which he alleged afforded: preference to him wupon -
the penult claufe of the.a& of Parliament 1621.—— Tz -Lorps found the de~ -
* fenders might lawfully take payment of :their juft debts, unlefsit could be in«-
¢ ftruced,. that they were partakers of the common debtor’s fraud .in. conveying .

-« away: his.goods from being affeéted by the:purfuer’s diligence.”-

The purfuer infifted on certain .qualifications of the.defenders beingparticipes
fraudis ; whereupon,. a probation being: allowed, it was. prover, ‘that .the com- -

mon debtar,: being poffeffor of a grafs‘voom, -the purfuer had, in the night time,

fent a:meflenger with = caption to.apprehend. him ;: that sthe. meflenger . mifling’

i
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his perfon, did fearch the.room' of -his pofleffion for moveab}es : where he did find

nothing but three -fiirks, all the: other. cattle.:and. flocks. being. driven: off his -
ground ; and. that the.very fame morning the:five defenders were convened at a .
place diftant from his poffeffion, where they met. with.the .common-:debtor, and -

had a notary and witnefles prefent,: to take inftruments upon the .divifion. of the
common debtor’s iheep among the five defefiders ; and all-this about the rifing of

the fun-the fame morning that thé common debtor’s poffeffion-was fearched ; and -
the morning after;the common -debtor’s houfe had beenearched for apprehending ,
hls perfon.—¢ Which qualificaticns the Lorps found fufficient to elide the alle- -

* geance of bona fide. payment, and prefumed them to be. partakers of the com. ..

* mon debtor’s fraud.”.
Dalrymple; No 142; 163: p. 196. 228.-

1724.. February 19.-
Georce' GorRpon, Writer:.in Edmburgh against JouN ‘Boere, Writer to the
Signet. .

- James Tweepte; merchant in Edinburgh, being debtor toWillidm Brook and:

Company, merchants in London, and likewife to Samuel Daw{on and Jeremiah -

Lupton; diligence by horning-and caption was ufed againft him by.-Mr Gordon,
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factor for Brook and Company, and alfo by Mr Bogle, truftee for Dawfon and
Lupton : Mr Bogle, in profecution of his diligence, being determined. to poind
the debtor’s goods, was prevented by his delivering him fuch quantities as was
thought would anfwer the fams charged for, which he gave to John Robertfon,
merchant in Edinburgh, to be kept for the ufe of his conflituents till they fhould
be difpofed of : Mr Gordon coming in a few days thereafter to Tweedie’s thop in
order to poind, found nothing therein for his purpofe, but, underftanding what

B
BANKRUPT.

~had been done, he arrefted in Mr Bogle’s hands, upoiy which Mr Bogle caufed

poind the goods.in the pofleflion of the faid John Robertion. _

Ih an action of furthcoming at Mr Gordon’s inflaneg, he mﬁﬁed That Mr
Bogle thould be hable to him in payment of the {fums due; to Brook and Compa-
ny, or-the value of the goods abftracted, upon the afls of Parliament 1621 and
1696, lince his nomdmg and payment was ‘difappointed by a voluntary deed of

‘the common debtor ; for though Mr Bogle might have had a legal way of ‘affec-

ing the goods vet he having neglected that, and contented himislf with 2 vo.

~ luntary conveyance, the law muft take place, and: the . puriuers legal dlhgence

be preferred.

It was answered for Bogle, That the p'\yment made by. the debtor was not vo-
luntary, fince it was to fecure himfelf from a caption and the bad- confequences-
of a formal poinding ; nor was it fraudulent becaufe made to a creditor equally
preferable by his diligence at the time of the delivery of the goods ; and there-

-fore.in no fenfe could. it fall under either of the flatutes.

Tue Lokos found that Tweedie, theé common debtor; .baing, apprehended by
a caption at My Bogle’s inftance, might lawfully pay Mr Bogle, by delivering

‘him goods to the value of his debt; and that Mz Bogle was 0ot hable W repet_e

on the adls ot Parliament 1621 or 16¢46.

[ This in..t,erlocutor_ waw@c}aimed againit, chiefly upon this ground, That it did
nat appear that.ever Mr. Bogle’s caption was put in execution : Tur Loruys
appointed the petition to ba anfwered ; but- partles agreed. ] Lo »

* Reperter, Lord Dun, Ad&. _‘}’o Hom Alt, Dun, Forbes. Clerk, Mickenwie.-
: Fol. Dic. v. 3. p. 52, Fddar,p 36
—————

1751.' Fanuary 26. '‘GEORGE FoRrBES, ggainst WILLIAM BREBNER.
Grorce Forzes, meichant in Aberdeen, ufed diligence by hornmg ag aum,
George Elmily, merchant there, his debtor, who, after being denounced, made
ayment to William Brebner, merchant there, and others, his creditors, of cer-
tain fums he owed-them: And thereupon George Forbes incarcerate- him ; and
having arrefted in the hands of thefe creditors, as debtors to Elmily ; and they
having deponed:-they were ot Ris debtors, but, on the contrary, had received



