BANKRUPT.

the ftatute.

defun@, and not upon a confirmation.

‘TuE Lorps found Cruickfton preferable for his expences, as the Ordinary: fhould. “
modify the fame, .to be paid out of the firft and readieft of. the fubjed, and: found

the whole creditors come in pari passu. see Pkocnss
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See COMPETITION.

For the Creditors, Hay.. Al ijm.

1724, Fuly 3.

Mr ALEXANDER SUTHERLAND; and Others, Arrefters, agam.rt The other CREDE<-

TORS of Mr Davip WATSON

Mr WaTsoN havmg fold his office in the Bill-Chamber to M Robertfon, upon
the 27th of Auguft 1723, he toék a bond for-the price thereof payable to his :
creditors, ¢ -according to the- refpe&we {ums due to themt; 'as in a:former dnfpoﬁ..
¢ tion'of lus effe@ts, 2d May 1423, or-as they thould be-ranked. by the Lords of
¢ Seffion.
¢ cept of the funds eonveyedto -them- by the - firft - difpefition; and :what fhould *
¢ accrue to-them by the bond, in-full- ofall their débts ;' and alfo with this pro-

-~

-

Wat{an, or thould decline or negleét to- tef’afy“m writing to Mt Robertfon" or,
Mr: ‘Whatfon; their agreemg to the- above-merrtroned condition betwixt and
¢ Candlemas then next, fach creditor theuld lofe-his fhare of the fum contained’
¢ in the bond; and.which fhould. accrefce to the. credlrors agreemg to . the condl-
¢ tion. : -

The: dxfpoﬁtxon -to -which -this bcmd reﬁzrxed was to-all his credltors “therein-
named; of his whole eftate heritable end moveable ‘and of- the half of the dues
of the faid office; referving the other half for-the fubfiffence of himfelf and. fa--

-

mily ; but the difpofition:was-alfo clogged- with:a prowiss, - That if any creditors-
¢ did.diligence by arreftment and adjudication or ‘otherwife, (without the confent

« of the-other creditors,. or major part of them) then the creditors fo doing dili=
¢ genee {hould forfeit their right in the {ubjet. dxfponed and the {fame fhould ac--
« crefce. to the ‘other.concurring creditors.”” .
Within {ixty.days of the date of thefe deeds, Mt Watfon became notour bank-

rupt: in-the terms of the a@ 1696 ;.and Mr Sutherland and- others of. the credi--

tors did .not accept of thefe conveyances, but arrefted the: price of the office in
Mr Robertfon’s hand, and. they craved to be. prefetred thereto as the firft ar.
refters..

It was argued for the other credxtors, That:Mr Watfon having -taken:the bond -

in queftion, payable. dire@ly to his creditors, equally among them, it was the.

1399

And it is abfurd fo fa-y‘i,r that becaufe he was the firft moverof-an”
action againg the relict for conftituting his debt, he.ought to be preferred to the -
other creditors, feeing her right is founded upm a voluntary conveyance of the.

- And the bond contained'a provifion; 'THat. ¢ the creditors fhould 'ac--

vion, That if any of the creditors {fhould: ufe dxhgence for mczarceratmg Mi-

No‘ 230..
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A bankrupt
difponed his
fubjedt, tak-
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for the price
payable to
his credjtors, .
with the pro-
wiso, that
they fhould
accept of cer- -
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full. Before
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arreftments
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the debtor in
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In a competi-
tion, the ar-
refters were
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{pecially
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that the bond .
was condi-
tional, de- .

. pending.on
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and to the
creditors e~
qually, they
would have
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red..
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fameithing as if he had granted an aflignation of the bond in favour of his .cre-
-diors, . dnd the: fame had ‘been iritimated td the debtor of thiat date, which being
petor to the armihmrm, he was fully deriuded of that debt in their favour; and

therefore a fubfequent arreftment by one or more of themr.could not deprlve the
ceeiditats of their prior jus guesitum. 2ds, As fuch a conveyance was agreeable fo
3l the riles of eqitity, {0 it was not reducible vpan either of ‘the aéts 1621 or
1696 ; far there betng no diligence ufed at the mnftance of the arrefters, before
the granting of the bond, they could not {ubfume, in terms of the a& 1621, that

there was any pautlal preference made in prejudice of their more timely dili-

gence : And‘ as to the a&t 1696, it only annuls fuch deeds as are granted to a
bankrupt’s creditors, in preference to other creditors ; but by this bond, no pre-
ference is given to one creditor more than another, but all are equally brought
in, ,
Tt was aniwered for the arreﬁers That the bond in queftion was taken payable
to the creditors as they should be rarked by the Lords of Session ; which fuppofed

that the, puice was affetable by diligence, there beingino other farm- of ratking

‘bcfpre tbﬁm but-i gut ‘the. courfe of diligence,,. whlch the arrefters having fisft ufed,.

they were. (even by the quality in the bond) the preferable creditors.. - 240, There
was & pravifion in the bond, that the creditors fhould, betwixt and 2 certain time,

7 declar;:,theu acceptance of their- -proportion of - the.fubjedts in the dilpofition and

bond, as in full of their debts: From which it was-argued, that till the accept-

" ance was declared, Mr Watfon, who was' poffefled of the bond; might have al-
' tered'it ;. fo that the fubject was ftill in his power, and. the arrefiers having affe@-
ed i, the) camed the right to the fum, which was. (ill. 5 dostis of. Mr Watfon till

- the acceptancc 3tio, The ack 1696 difables. a bankrupt from  doing any thing

to the prejudice of his crechters and confequendy he carnot.even. deprive them
of the chance of their dlhgence ; for as creditors are not.obliged te accept of any
voluntary grant, but are at liberty to ufe diligence, if the bankrupt were allow-
ed to rank them. equally, it would deprive them..of the preference they miglt

E gain. to themfelves. 420, The bond and dzfpoﬁtmmwere fo qualified and- clogged -

by the clanfes. above mentioned, that the creditors neither could nor were obli-
ged to accept of them :. There was.a direct prefergnce given to- fome of the crev
ditors beyond others, by the provifions in the bond. and difpofition ; for by thefe,
{uch creditors as did diligence, or did not accept betwixt and a- certain term,
were to lofe their right, and that accrefced to the- acvepters, which was juft. all -
one as if he had difponed to a few of hlSvCledafeols, leanng out the reft,

Tux Lorps preferred the arrefters.

- Reporter, Lord Gr{llm. A& Boswell & Faleoner, Ait Hzgr& R Cmigié " Cletk, Dalrymple.

. Fal D{L v. L. p 83 Edg‘/zr,p.'ﬁj.

¥y The ratio deczzlc/m’z I*ICﬂtIOﬂed on thc margin, is in LoLd Kames’s hand-
W rltmg, onrt:he feflion-papers in. the Advocates® J,LbT’lﬁ" : : 1

-



