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was given'tothe words. But this arose from its being apparent from the remain-
der of -the clause, that the granter meant to use them in a more confined sense,
a reason which does not occur here; for although household furniture, silver
plate, &c. are afterwards enumerated, yet the expression used in that part of the
«clause does not restrict the grant to these and similar articles. On the contrary,
it conveys Mr Duff’s whole moveable goods, gear, and effects, ¢ including’ these
particulars; from which it is evident, that other articles of greater value, not
enumerated, were meant to be conveyed ; and these can only be ready money
and nomina debitorum. '

Tre Lorp ORDINARY took the cause to repart.

Tae CourT, on the grounds stated for the defender, unanimopsly found,
¢ That the conveyance in the contract of marriage by Alexander Udney Duff,
in favour of Mrs Udney Duff, in the event of her surviving him, extends only to
the ipsa corpora of moveables, and does not include debts or sums of money.’

A reclaiming petition for the Earl of Fife was refused wn:hout answers, 16th

June 1795.

Lord Ordinary, Eskgrove. Act. Dean of Faculty Erskine, 7. W, Murray.
Alt. Tait, Monypenny. Clerk, Home.
R. Dawidson. Fol. Dic. v. 3. p. 126. Fac. Gdl. No 169. p. 393.

¥ * In this case there were cros appeadls.—TuE Housz -of Lorps Onprase
and ADerDGED, That the original and cross -appeals be dls;mssed, apd that the
fmterlocutogs therein appealed from be-affirmed.

SECT. IX.

Liberty of ‘Dispo_ning without Consent.—Making Provisions a Burden
on Lands.—Obliging to lay out on .Sufficient Security.—General
Abrdgatory(.}_lausé in an Act of Parliament.—Relieving from Public
Burdens.

1724. December g. Erspern WHITE ggainst Brssie Moor.

Patrick WHITE, sometime after marriage with Bessie Moor, purchased a tene-
ment in Aberdeen; and there being no contract of marriage betwixt them, he
took the rights thereof to himself and wife in liferent, and to the heirs of the

_marriage in fee, hut with special provision and condition, ¢ That it should be

¢ Jawful for him to burden the said houses with any sums of money, less or more,
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* that e shoul’d’happén to Borrow from any person or persons, or with any bond.
“ of provision to" His children, or to’ dispone the same!to any' périon he stiould
+ think fir, without consemf dt‘ His said’spouse; 6r heirs procreaté; or to be pro-
* create Betwixt' thent, 4s'freely avif no- such’ provision had been made in their
¢ favours.”

OF this mariiage thete was.one déughte'r wHo; after her father’s decease, pro-
diiced an absolute disposition fron Himof thie’ foreéald tenétent ih her favours,
and upbr it craved to be preferrcd td gt mother’s lifetentright, alleging, That
though the husband” had’ provided het in” sicH a right; yet by the coriceptiot -
thereof he had retained'to himiself a’facutly of disponirig’, the- liferent-lands to -
any person he pleased’; and that accordingly hé had exerced that facultyby the -
conveyance made in her favour..

It was.answered for the relict, 1mo, That by. the" reserved. faculty no rore -
was intended, than ‘that the tiusbarid 'should Have & power to dxspone for onérous -
causes, as appeared from the words of the clause, viz. . off burdenmg the bomm
with sums of money- borrowed, or provisions to childréen ;. Therefore since he Had '+
restricted himself from burdening; except for payment. of: bortowed nioney or -
provisions to children, he-could not be said to have retained the absolute power -
of ‘disponing, accordingto the ptinciple, cu: minus non licety nec plus licet.
By the husband’s reserving a powér to dispone without :consentiof the beir, it ap-
pears, that he had’it not in' view t¢ reserve a“power of disponing; except'in’ such'.
eases where the consent of the - helr. was necessary, whichi néver'could be to a.
dlsppsnion in her own favour. .

The Lorps found, That the husband could rot, im vxrtuM of the reservatioti -
contained in his right, dispone the:lands gratuitously in favour of ‘the daughter
thie fiar, in prejudice of the liferenter ; and. therefore preferred the relict.
Alvic Fa. Fergusson; sen. . ' Clerk,. M Kenglei .

Bl Die. v..3. pt 1312 Edbar, p: 128,

For v Reditt, :Gardems -

17’46’ 7m 3t.  BEwrsons agm%?t Bikrson-of Glawmonthe:

JAMES BeaTsoN of-Suther-Glasmonth‘had sevveral children, of whioni theeldest::
sarr; Williem Beatson; doctorof medicinie, wéntiabroad aftdr therébellion in: 5,
omaccount, avwas supposed; of some: pare”of. his‘behavibur at'that™time; and®.
déring. his-absence; - James: Beatson disponed ‘his estate to: TRuobest, his'seéondisen,

and theheivs-maleiof: higzbody; and so successively to ‘thiree others; his fydmigeﬂa»

sons 3 -uitder this-provision;. ¢ That on which! soever -of* his sdid’ son¥ the'fed of!

 thesaidlands; &cc. stould falk and ftermiinate; by thitsextstinglof'an helrdmale -
1 younger chil.«

¢ lawfully 16 be procreate of either - of“thi2ir: botfes,” aceording: tof the redpective’™
¢ -order of:theit'primeogeniture; sich one of thent should; by his acteptimce theres
*-of, be:bourd andobliged, likedsshe bouwdcandobliged hish, Wh&%ﬁk‘;

2do, .

No 63,
pone’ awanf,
with ‘consent.
of His wxfcx
Foun
could not’ dige.
pone gratuj-
tously in prés’
judice of tha
liferent,

No 63..
A person,
whose eldest
son was cut
of the king-
dom, dispon. -

- ed-his estate -

to his second
son, and his -
heirs, burden+
ed with pro-
visions to his:-

dren, and re-
deemable by~
his cldest soms:



