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Apparent Heir three years in possessiom -
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' WALTER SYMPSON Servant to Robert Boyd erter in Edmburgh agam:f
JEAN Hﬁmnom, Daughter to Claud Hamﬁton of’ Garrm I ‘
s © No1s6
In the competxtwn betwnxt Al said ‘Walter: Sympson an& Jean Hamdtou, the :
Lowob found that an- adjudicatibn Hgainst : as'’ gpparent heir for his' own debt,
who had been three years inposséision buti never infeft, is not sufficient to pre- -
for the:adjudger in a competition! for mails and dties with one deriving right
hy: dispasitions from persons infeft:as heirs-portioners to the: remoter predecessor
last infeft ;" without prejudice to the said adjudger to pursue these heirs passiag;. . |
- by their: immediate predeéessor to maike them" pévsanally Mable for Bis debt, as
acx:mds in thc Lerms of the act,azqth Sess, 5. Parly William and Mary, (1693.). -
. , ‘ FolDw.vzp;;o. Farbe:pws,.
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i‘724 Fanuary 17‘ | ﬁsmzs Mvmnmn agam:t DAvm Mumnmn = " Nor 37.
THE investitures of the- es’ﬁa?e 6f Dmmpark standmg i fawuvs» af heirsﬁ 1?; :np:s;f
i  rént heirthree
male, John Muirheed app&refrt ‘heit of that estate, anno 169Y,. inihis: COREract  years in pos-
of marriage with Agnes Welsh, *proceeding upon the narrative, that he was Tf:;;g“t’o ’:n
niot infeft, * obliged himself to-provide the: lands, in case-oftno male children ~ plement the
“ of the martiage, in favours of s female children; and:to'girant all writs:and  horvs rationl
¢ securities requisite thereanent’  Joha died vninfeft;. leaving a @anghter, Ag- S;;ffa;‘: 2}3
nes, only ehild of the marriage ;: whereupon. David: Muirhead; herr-mate of the:. marriage,
investiture, passing by ]ohn, was " served -heir to the last infeft, and expede a )
_ charter and inféftment ;. “against-whom Agncs~ insisted: in. a: declaratGe of her: -
right by the saill edntract of miarriage,: upon the 24l det,’ Parl.. 1695, hevifac
° ther; apparent heir, having been more than thrcc yearsns pessessrom
It ‘was pleaded for the defender, That ‘the: act ‘of Patliament respects: only
onerous.debts and deeds ; to secure which only, was the aét introduced ; ;and.
as-gratuitous alienations are. net ﬁw.oum’oée in dalno they wdi never be under-
stood to be comprehended. - : - »
1t was answered, That prcmﬁlms dnd conveyances in-contraets of mamage
are both favourable and onerous'; 'so far from gratuitous, that they tie up the:
husband from making gratuitous deeds in their prejudice; and the words of the:

act being general, viz. debts and deedf” since it is even a question, vchethex-
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gratuitous debts and deeds should not be comprehendcd, there can be no doubt
about rational deeds in contracts of marriage. :
% Tur Lorps, in regard that John, though not infeft, was three years in the

' possession of the estate, found the obligement in the contraet of mamage bind-

ing on the heir-male.”
Fol. Dic. v. 2. p. 40. Rem. Dec 2. 1. No 45 ? 88

*_% FEdgar reports ;his case :

‘ 1724. February 11, Davip Muirueap of Drumpark,gran&father to these

parties, disponed his lands, in a contract of marriage anno 1641, in favours of .

his eldest son Robert, his heirs-male, of line, tailzie, and provision.

Robert was infeft upon this right, and John his son succeeded him, but was
never served heir to his father, nor- infeft.  He, in the year 1697, in his mar-
riage-contract’ with Agnes Welsh, obliged himself to provide' the lands of
Drumpark to the female children of the mamage, in case there should be ne

‘males.

Agnes Muirhead, the only child of ]ohn raised a declarator of her rlght by
virtue of the said contract of marriage, against David Muirhead (grandson to
old David by his younger son James) heir-male of the investiture, who passed by
Jobn, who had been upwards of three years in possession of the estate, and ser-
wved himself heir to Robert who was last infeft. Her declarator was founded up-
on the 24th act, Parl, 1693, whereby it is provided, That if any man, since
the act 1661, served or shall hereafter serve himself not to his immediate pre-
decessor, but to one remoter, he shall be liable for the debts and deeds of the
person interjected, to whom he was appareat heir, and who was in possession
of the lands and estate, to which he was served, for the space of three years. .

It was pleaded in defence for David, That the law had no where said, that
an apparent heir not infeft, though three years in possession, m:ght alter the
settlements made by his ancestors, anid convey the lands, in the same manner
as he might have done had he been infeft ; for that would have contradicted an

- yndeniable principle, that one can transfer no more . right than he has ; and

that an apparent heir, in the naked right of his apparency, cannot by his deed
transmit an estate to which he has no right.  2do, That the act of Parhament
was intended only for a security of onerous debis and deeds, such as the con-
tracter conld have been compelled in his lifetime to have paid or implemented,

‘but could pever be extended to provisions in a contract of marriage, which

were not to take effect till after his decease ; and that the Legislature could
not intend that total alienations of estates should be made in such a manner.

It was answered, That the word degds being expressed in the act of Parlia-
ment as well as debts, they must be taken cum cffectu, and that none of them
were to be looked upon as useless; and whether the word deeds ‘might be ex-
tended to such as were “gratuitous, the pursuer did not need to dispute, because
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her case was 3 provksxon inga eom,raet of mamage, whxch was both rational and No' 1 37
enetous ; and the ‘pursuer did pot plead, that the defunc,t, s _apparent heir ‘

. three years in possessmn, could make a valid conveyanee or settlement of

the estate, but onIy contcndcd that ‘the obhgement by hun in his , contract of
marriage, providing the lands to the heirs-female of the mamage, was effec-
tnal, by the act 1693, tg comp¢l the defender, as’ hen' in the mvesmure, to de- -
‘nude in favours of the pursuer. .
THE Lom)s found, That by the contract oE mamage in anno 1697, the des-
~ tination was altered in favours of heirs whatsoever ; and in regard that John,
~ though not infeft, was three years in possession of the estate, found the oblige- -
ment in the contract of mamage bmdmg on the helrs—male See No 66. p.
~ 8955, voce MINOR. - o ‘ ‘

“Reporter, Lord K’mmergi»am ‘ACt; .74; Fergusson, .\mr.: o P.AIC-“"‘}'a, Grabam, :;n.'
Clerk, Gibson. : N . - . .
Edgar, p. 28.
~ ’ -J \,/ ; g j- - . _.
1726 january 26 Marquis‘:of CLYDEsbALE—-bgaimtEéi'l of DUNDONALB S
ONE passmg by an appafen,t h;lr three -years in possessmn and fervm g toa No 138.
xemoter ‘predecessor, is not bound to fulfl the gratuitous debts and deeds of the
apparent heir, and has relief of what debts he ; pays, of the apparent heir’
agamst the apparent heir’s re,ptcscntatwes in any sgpaxate estate.

SR ." o Fgl Dw. v. 2,1) 40. Rem., D@Q.'

* * ThlS case is No 3, p. 1274. ; voce BASE INFEFTMENT

* * _A s1mﬂar decision was pronounced February 1727& Mxtchell agamst WI].SO[I.
SaeAmeD;X- T ‘ T
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1729 j!&mwry Lord HALKERTON agaemt BRUMMOND. -
o e No 139¢
AN apparent helr thxce years in possession. of an xnfeﬁtmeat of annualrent, \
- having uplifted the same, ‘and granted discharge .and ass:gnatmn ‘it was found
that another appdrent heir, ‘passing him by, and serviog -in the annualrent to a
» remoter predecessor, could not quarrel the said dxscharge and asmgnatxon. See
Aprmzmx. o : S ’ ‘
- i . ... Fel. Dic. v, 2..15., 39..
. Y 2 N
1933 Decmibcr 19'. * JounsToN .agdz'mt\STEIL | .
- THE defunct’s estate, in which he died infeft, b No 140
| ) eing a wadset holdmg base of
the reverser, in whxch there-was a back-tack: contmumg the reverser m pos«
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