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neral, comptehénding all: apphfers atid adjudgers within year and day, - Pardovan‘

and’ Tort'exrce fhould come' in part pq[h‘z *,° (See ARRESTMENT.)

Fol Dic. v. 1. p to. ‘Forbes, p. 12. i

s
172 5. Februar_y 9 -
Saran Carvyie, Relict of William Lyon ‘younger of Ei‘ter Ogle against his
' CREDITORS.

7

WiLLiam Lyon died invefted in fee of an eftate about L. goo Scots of yearly
rent § “of -his creditors only one had an infeftment of annualrent, aniwering to
the principal of L. 1000 Scots: There. were adjudications deduced againft him,
before the marrlage with, Sarah Carlyle, to the extent of L.1 1,900 Scots where-
of Tome ‘were with charges
adjudications, extendmg
mer, ,.

Upon t thefe rlghts, it was; for the cred1tors alleged That the w1dow conld pre-
tend no- nght toa te;ce becau,fe the hu{band was, at the time of the marriage,
oba:ratu; 3 and, as hc: could by 1io; voluntary conyeyance or writing, have provid-
ed his wife in prejudiee of his creditors ; neither could he, by his marrlage pre-
Judge them efpecxally ﬁnce the w1fe had brought no tocher.

1t was anfwered, That axWLfe is ‘not excluded from a terce by her hufband s
bankruptey ; but in that matter, there is in law a diftinétion made of the quahtv
of the debts, if fecured by infeftment, or not ; for -perfonal debts plejlldgj“ not
the terce : In which all our lawyers agree ; fee Stair, lib. 2. tit. 6. § 18. ¢ Terces
¢ are burdened by all debita fundi, but with no.other debts of the defund, being
¢ per:[onal though they be berztable, and .have.a provxﬁon of infettment.”  And
though 1 the hufbaud had been really 1nfolvent at the maruage it wauld make 1o
al,teratloq Afor, ﬁnce the law fhrbuls not a perfon mfolvent to marry, the prow i-
fion. of law mu{’t take place m favours of hlq wife, .

to L. 10,700, were w1thout year and day of the for-

the fupenor before the hufband’s death mu{‘t be, preferred to the tercer beeaufe
an ad Judxeatlon with a chaige is eqmvalent to an infeftment.

;anwered, That a chargc b\y the - att 1661, is made equwale'\t to mleftmem,
m the compentxon only of adAudgers one Wlth another ; but not with other rights:
lhat ‘though in that fpemal cafe a charge .is made equwalcnt to infeftment, for
1eafons {pecified in the fald a&, in other cafes it isnot ; For that aét has not faid,
, hat a eharge agamﬁ the fupenor con{’ututes a real nght far from it, an adjudi-
cation remammg ftil'a perfonfll usrht t111 1nfeftment. ., Hence it would be an er-

[ .
[ ; .

o Thts cafe i a.lfo reporfed by Preﬁdent Dalrymple, and by Lord Fountainhall,.—The report
by the one will be found under CompETITION 'By the other, under ARRESTMENT.
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roneous confequence, if one fhould thusargue: A charge of horning againft the
fuperior is equivalent to an infeftment ; therefore, an apprifing with a.charge can-~
not be carried but by a fpecial ferv:ce The anfwer would be plam That
though the law, in competition of apprifings among themfelves, has given this
effet to a charge againft the {uperior, it has not confounded the nature of our
rights ; and an apprifing with a charge remains ftill perfonal, and is carried by a
general fervice.

¢ Tue Loros found, That the widow has right to her terce, or third of the
lands wherein her hufband died infeft : and preferred her for the faid terce, to
the hail other creditors adjudgers.” (See-TErGE.)

Rem. Dec. w. 1. No56p 108.

1737 Julp 22.  James Braw and Jonn NAIRN against RoBErT FREEBAIRN,

Tue queftion betwixt thefe parties was, Whether or net a gift from the Crown
to the faid Robert Freebairn, his heirs, aflignees, and fubflitutes, of being the
King’s fole printer for 41 years, was adju&geable ? The argaments urged for the
defender were, That every debtor ought to difpone in’ fatisfadtion of a juft debt,
and, if he refufed, the law would do it for him ;- but, where he could not, the
law cannot interpofe. It was further plead‘ed in general Fhat, if a right may be
affignable, but not without the confent of a third party, no creditor, untit fuch
confent is obtained, can pretend to adjudge, under colour that his debtor unjuftly
refufes to affign.

It was likewile argued : That there are feveral ofﬁces, where a delectus per_'/ona;'
is abfolutely neceffary ; and, to intruft the officer with chufing his fucceffor in
fuch offices, would be dangerous to the conftitution: e. g. To fuppofe a bench of
Jjudges, who had right to theu' offices by dxfpoﬁtlons or adjudications, would be
abfurd. It is true, there is no flatute concerning this matter; but, where per-
fonal qualifications are necefary, incroachments ‘againff this rule are fecured by
the law of eommon. fenfe and public utility. And, if a grant of them were given
to affignees, it is believed, fuch a claufe would have no effe®. Now, to apply
thefe things to the cafe in hand, it may not be improper to obferve, that, al-
though monopolies are reckoned illegal, and'a great grievamnce to the fubje&, yet
the neceffity of government, and the good of the nation, forced a monopoly to the
King’s printer; for, if irreligious and heretical perfons had the power of pubfithing
religious books, feeds of fehifms and herefies would, with great eafe, be fown, to
‘the fubverfion of religion ; or, if {editious perfons had a power of printing, for
aé@s of Parliament, what they thought fit, dangerous confequences might follow ;.
which made it neeeffary, that the fole right of printing fheuld be in one appointed

by the Crawn: Sao that_ from the nature and circumflances of this office, it can-

not be adjudged. Befides, if this is allowed, the confequence would be, that a
taylor would become the King’s fmith, and wice verfa ; though both offices were:





