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Acxss and r\/hRCARET CORSANS and Mr PETER RAE, Husbund to Agneq for

his Intevest, agpainst JAMES MAXWELL of Barncleugh aald ALEXANDER Mac-

cowan, Writer in Dumfries,

Tuess pursuers bemg served Bens cum benqﬁcza m'ventaru to thelr gleat
rxanif ither, grandfather, father'and brother, all John Corsans of ‘Meikleknox,
mswted in a reduction against the defenders, of all rights ‘granted to them’ by
any of their predecessors, of or concerning the lands of ‘\/Ielkleknox..

The defenders produced a ratification, by John ‘the pursuer’s brother, of
certain apprisings and other tights aﬁ'ec.tmg these lands, theﬂler with a d1spo-
sition by. him to them of all ught competent to. hxm by or through the decease
of any of his predecessors H and they contended “That the pursuers title to
qquarrel their rights was thereby excluded, in re;,ard that they being served
‘heirs. to. their-brother John who had granted the wnr were obhged tq errant
‘his ‘deeds.

It was answered for the pursuers, That they were served heirs to ']o}m orily
“cum beneficiv, and therefore could. plead against any Tright granted'by him af-
‘fecting the lands of Meikleknox, which belonged to their other predecessors,
and to which their brother had no right, since he was neither served heir to any
-of them, nor had been three years in possession of the lands: That they were
only liable for his. debts and. deeds #0..the extent of the inventory ; and if the

subjects given up in inventory should ‘be found not to have be! cnged to him,
then they were not liable for.any deed of his with relation to that inventory.

‘Réplied ; That the “pursuers, by serving heirs to' John their brother, do, by
the nature and genius of our law, represent lim:‘universally ;- and it s only by
the act 164 that there is this privilege given them, on aceount of . thelr serving
fum' beneficio - inventarii; that they ‘shall not be liable' to his:creditors farther
than the ‘wires inventarii-; but that privilege béing correctory .of the law, must
be strictly interpreted: For: which reason, however, the pursuers may protect
themselves from being overwhelmed by their brother Johw’s debts; yet since
they do represent him, no reason can be assigned, why ‘they may shake them-
selves'loose of his.deeds, not only to keep themselves indemnes, but likewise to
quarrel rights which he, had he been alive, <ould not have challenged. T

Tue Lorbs found, * That the disposition and ratification excluded the pur
suers title as to the 'whole subjects-contained in the ratification.”

Upon advxsmg -a reclaiming petition with answers, 20th of January 1725,
the Lorps found, ¢ That though “the pursuers’ service cum beneficio inventarii
to their predecessors, nright defend them in any action on the passive titles, yet
they were not thereby -entitled to quarrel the ratification by their brother ]ohfx,'
though he was neither served heir in general or special to any of his predeces-
sors, nor three years in possession of any estate that might have belonged to
any of them ; and therefore adhered to their former interlocutor.”
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The pursuers reclaimed, and craved that the interlécutor last pronounced -
might be so explamed as that it might not be understood to debar them from -
‘msxsr'ng u;xm any, rédsons of reduction competent to- them against the deed
gfdnted by their brother John ;- particularly, 1mo, That it was elicited by
fraud ; 2do, That it was in prejudice of them as creditors to John, and of an
1nh1b1t10n wused at their instance against him prior to the date of the deed pro-

'auﬂed . 3tio, That thf;y had a good and clear title to the .estate in their persons,

&erxved ﬁ'om their other _predecessors, which was preferablc to any rlght granted
by John thelr brother, who died in a naked ‘state of apparency ; so that any

right derived from him to the esta.te of Nfeﬂdeknox was reducible, as granted .

a rion habente potestatem..
- Tewas awwered ; That as to the tWo ﬁrst reasons of reduction they were corm-
lpetent bemg conswtent with the’ pursuers service to the dispouer, but that the
third was over-raled by, the  fortiey 1ntcrlocut0rs ‘whereby it had been found,
that they could not quarrel ]ohn cgeed of ratification.
Thi' Lorps adhered, resérving to compete upon any other right in the pun-
suers persons
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17 5 Decemler. AixeNneap of Jaw apainst Russer -of fElrig' -

Tm: present Thomas Russel of Eh'xg havmg served himself hezu: r:um ﬁmtﬁczu
snventarii to his father, and given up. inventories in proper form, entered into
agreement with cne Cowburgh, who. was possessed of several adjudieations up-
on the estate, above the value thereof ; whereby Cowburgh accepted a part of
the lands contained in the inventory in satisfaction of his debt, and discharged
the remainder. Aikenhead of Jaw having right by puichase to.a debt of 1oco.
merks, due by the deceased Russél of Elrig, insists against this Elrig, as heir
served and retoured.

It was alleged for the defender, That he was hexr cum beney‘imo inventarii,
and that the inventory was exhausted, Cowburgh and his authors having ad-
judged for sums far exceeding the value. It was answered for the pursuer,
That the adjudications were satisfied by the ‘heir eum bereficio, out of the sub-
ject of the inventory, by payment of sums, or disposition of lands; which
sams paid, or lands disponed, did not extend to the value of the inventory, and
consequently could not exhaust it. The defender replied, That this was jus
tertii to the pursuer, an heir cum beneficio inventarii not being obliged to com-
municate eases; and that it was sufficient to say, that Cowburgh’s adjudications
were exclusive of the pursuer’s claim.



