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ropt; orwithin 60 days before. - And the firlt and fecond claufes are connefted

wgether by the firft claufe ; all the voluntary deeds of bankrupts there mention. .

ed are declared void and null; but then, becaufe voluntary deeds, whereupon

infeftment might follow, might happen to be of an old date, which yet would be.

fufficient warrant for taking infeftment ;. therefore that law does provide, that all

deeds, whereupon infeftment might follow, fhould, as to-the point of bankrupt,

be reckoned of the date of the infeftment, to-this effed; that, f the mfeftment
_ was taken after the bankrapt was fled, or within. 60 days before,. the faid infeft-

ment might not be fupported by tire anterior warrants ;. but the fame ‘might fall .

in confequence with the fafine.  In and by the whole tenor of that ad, the
bankruptey is diawn back 6o days before the' comeurring quahﬁcaﬁons thereby

required ; and that law prefumes that the bankrupt was for 6o-days in medita-

siome fuge. And, 8s+o any hazard of lofs to creditors; or others who tnight con-

2@ bona fode W thefe Ho-days, that inconveniency is well balanced. by-a greater:
advantage 1o creditors, 1n-as far as otherwife the whole a&t: might be cluded by
bankropts granting mew original bonds within 6o days ; and retiring the former-
fecurities, of which there could: be mo -document or veftige of .evidence-to other-

ereditors; 'to inftradt the retiving of former fecurities.

No 25,9;

Ttwas alfo argred : That the precept of fafine is a further fecurity for the debt,. -

end that there is mothing in the former part of: the a&: that does cleady make.
appear, that the defign of it is «e'n}y with relation to deeds done i n favour of ante--

tior x:redxtors

* Tue Lorps found, That ‘the bmﬁ in this declarator of bankmpt yas to be-
«-vecknned as of the date of the fafine, and that the fafine being within 60 days :
¢ of the’ &ebmt*'s becommg bankmpt was null in. competition with othe-r credi--

< tors,” -
3 - Bl Dig.ow. 1. P 6. Dahympie; No 178: p. 244+ -

1726, Fanuary 19z ' - .
Competmon MaRrGARET CHALMERS, with the other CrEDITORS -of Rlccarton

Urox the roth «May;vyoo,; Robert Craig of Riccarton granted bond for 3600
merks, to Jean Immes, reli®t. of Robert Chalmers, in Tiferent, and to ‘Margaret
Ehalmers, Trer daughter, in fee ;and of the fame date; for fecurity and payment

thereof, difponed.to them an hentable bond for the famof j000-merks, granted.

to- him. by ‘Gordon -of Troquham : Upon: which bond, the- difponees took infeft-
ment the 12¢h Tune 1704; within fixty daysof Riccarton’s bankruptey.

- Agerit-this difpofition it was objected, by the other creditors of Riccarton,

That it was null upon the aé& sth Parl. 1696, declarmg “-afl voluntary drfpoﬁ-
+ ‘tions, affignations, &c. granted by a bankrupt within 60 days of his bankrupt-
¢ ¢y, in faveurs of his-creditor, for his‘fatisfa&ion or furrherfecurity, in prefer-

"It gppears $rom No 260. that this mterlocutor likewife contained -thefe. words, * Without
prejudice to the perfonal obligement in the bond.”’

‘No 260.
Found in op-
pofition to
No 259. supra,
that the a¢t
of 1696 does
not at all -
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though the
{afine be
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the 6o days.
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¢ ence of other creditors, to be void and null” Under which claufe, it was
pleaded, the difpofition in controverly muft be comprehended, becaufe fafine was
taken upon it within that {pace; and by the immediately foliowing claufe of the
ac, ¢ all difpofitions, &c. as to this cafe of bankruptcy, are only reckoned to be
< of the date of the fafine lawfully taken thereon.’

Answered for Margaret Chalmers, Let it be fuppofed, that her tranfaction with
Riccarton had been actually made within fixty days of his bankmptcy, nay,
further, that fhe had lent her money, and taken the fecurity, even after actual
bankruptey ; the tranfaction falls yet to be {uitained, becaufe the firft mentioned

claufe annuls not difpofitions, &c. where money is inftantly told down, but only

where granted * in fecurity or fatisfaltion of anterior debts, in prejudice of other
¢ creditors.’” And the difference lies here, that by new contraétions, the creditors
fuffer nothing, becaufe their debtor gets an equivalent in money for the obligation
he {ubjects himfelf to, or the right he gives away ; whereas, when one infolvent

applies any of his funds to the payment or fatistaction of a creditor, he detracs fo

nruch from his other creditors, to whom he was equally bound, and thereby fo far
virtually counteracls his engagements ; {o that applications of this fort are truly
invalid, through defect of power in the granter. And accordingly to this it has
all along been determined, particularly No 192. p. 1120. Graham of - Gorthie
.contra Campbell, where it was found, ¢ That the indorfation of a bill, if for money
¢ prefently advanced, fell not within this claufe of the ftatute.” Alfo the Credi.
tors of Orbifton conzre Hamilton of Dalziel, where the Lords found ¢ the quali-
¢ fications alleged on the act 1696, not relevant to reduce a difpofition granted
* by Orbifton to Dalziel, except in fo far as the fame was made ufe of, in pay-
¢« ment or {ecurity of debts anterior to the difpofition,” woce RicHT in SECURITY.
Replied for the creditors, If the words of the ftatute favour this diftinétion, the
fpirit and defign is entirely againft it. The claufe declaring ¢ difpofitions, with
¢ refpect to bankruptcy, to be no better than if granted of the date of the fafine,’
if it has any meaning, muft be defigned to force creditors to take infeftment, that
the circumftances of debtors be thereby open, and people know with whom they
contract+ And truly that creditor cannot be confidered as altogether innocent

“of fraud, who locks on, and fees his debtor contraéhng a great bulk of perfonal

debt, and enticing innucent people to their ruin ; eafy in the mean time, becaufe
he can take infeftment at any moment, and thereby cut his fellow-creditors out
of that fubject, upon the faith of which they trufted their money. If this be the
defign of the claufe, there is no room for diftinguifhing new contra@ions, from
fecurities granted for old ones; for imerest reipublice that fuch alfo be made
public. And truly this diftin¢tion has no rexfonable foundation, unlefs where the

deeds are executed after actval infolvency ; in which circumitances, indeed, for

the reafons mentioned above, there is good ground for it: But let it be fuppofed,
while a debtor is yet entire, two heritable bonds granted, the one a new debt,
the other a corroboration of a former perfonal debt ; for what imaginable reafon
thould it be, when the debtor muny years aftprwards becomes bankrupt, and
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Both infeftments fall within the fixty days, that the one is fuftained, and the
other of no effe@®? It is evident the other creditors fuffer no more by the one
than the other ; the one was no more negligent than- the other, and their claims
were equally onerous.
Bonhard, No 259. p. 1228. the queftion falling out anent an heritable bond
granted for ready money, long before the bankruptcy, the Lorps found, ¢ That
* the bond was to-be confidered as of the date of the fafine ; and found that the
¢ fafine being taken within the fixty days, is void and null as to the point of
+ bankrupt, without prejudice to the perfonal obligement in the bond.”’
Margaret Chalmers duplied, If the defign of the claufe was; to-oblige creditors

immediately to take infeftment, it fell to be exprefled in.words-like the following,.

¢ That all'infeftments taken within fixty days of the bankruptcy fthould be null,

« where there was any mora upon the creditor’s part in-taking infeftment;’
whereas the words are of a quite different import; the - infeftment is .not made.

?ér se null, the difpofition or other warrant of the infeftment is only declared to

be no better than of the date of the infeftment taken upen it :. Suppofing then.
that Margaret Chalmers’s difpofition had been granted within the fixty days, as a-
novum- debitum; ‘it falls ftill to be fuftained by the other claufe of the a&, with the-

infeftment taken thereon.

¢« Tur Lorps found the bond and affignation being. granted at the fame time,.

- does not fall under the act of Parliament 1696.
Fol: ch v. L. p. 86. Rem. Dec..v. 1. No-69. p: 136+

731, Fune 19:

The Trustees for the Creditors of JorN Lowis of Merchxﬁon against COLONEL -

ERANCIS CHARTERIS of. Amlsﬁeld

)

]aHN Lowis; while apparent heir of the eftate  of- Merchlﬁon had had fome
tranfaction with Colonel Charteris of an-extraordinary nature. Soon after fuc-
ceeding to the eftate,. Mr Lowis became bankrupt, and executed a truft- difpofi. *
tion omminm bonerum in favour of Mr Archibald Murray, advocate, and others,
for behoof of. his creditors.. ,

Colonel Charteris claimed as a creditor upon-two heritable bonds, one for
L. 3743 4" -4 Sterling, the other for L. toco. The firft. was dated in 1718, the
otherin 1721. No infeftment was taken on. either till after. Mr Lowis’s bank-
ruptcey in 1727.

" The creditors purfued different actions againft the Colonel relanve to thefe
claims.” One on the ftatute of 12th of Q. Anne, and other ads for preventing
ufury ; and one on the act of 1696, relative to-bankruptcy.

It was alleged that the Colonel had never actually lent Mr Lowis. one farthmg :
But that about 1707 or 1708 Lowis had lot at play, to a Count Nicola and an-~

S
i

And thus, in the cafe Betwixt Duncan and Grant of

No 2 60. .
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