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annualrents, fo that a. Lady tercer could have no right but with the burden
thereof. See TErRCE.
‘ Gosford, MS. p. 34.

1726. January. 26. ‘ ,
Marouis of CrLypzspALE against EarL of DuNpoNALD.

* % This great caufe confifts of various branches. That part of it which re-
gards Bafe Infeftments is diftinguifhed by the marginal note oppofite, The o-
ther fubjects will be referred to in the particular Titles to which they belong.

It has been thought beft to record~the whole cafe together, where it fisft occurs.

BRANCH L

Clause of Return.

Tur eftate and honours of the family of Dundonald being provided to heirs-
male in the year 1716, John Earl of Dundonald having only one fon, William,
the laft Earl, from whom he had no great expectation of iffue, executed a deed,
by which, ¢ failing heirs-male of his own body, he obhiges himfelf to provide
¢ and fecure his eftate in favour of Lady Anne Cochran his eldeft daughter, and
¢ the heirs-male of her body ; whom failing, to his other daughters, in their or-
¢ der,” &c. Earl William having died in his minority, without iffue; the Mar-
quis of 'Clydefdale, only fon to Lady Anne €ochran, brought an acion to have
it declared, ¢ That the heirs-male of the' faid Earl John's body having failed,
¢ he the Marquis, as heir-male of the faid Lady Anne’s body, was heir of pro-
“ vifion to the faid Earl his grand-father; and craving that the prefent Earl of
« Dundonald might be decerned to make up- his titles to the eftate, and convey

s the fame in his favour” On the other hand, this Earl of Dundonald, the

heir-male of the family, brought a counter adtion of declarator by way of de-
fence ; among other conclufions, infifting that it might be found, ¢ That Wil-

~¢ liam, firft Earl of Dundonald having conveyed his eftate to heirs-male, with a

¢ claufe of Rerurn to himfelf failing heirs-male, this imported a prohibition to
¢ alter ; and therefore the faid Earl John had no power; by a gratuitous deed, to
« alter the conveyances and courfe of fucceflion which their anceftor had efta-
¢ Blifhed for the prefervation of his name and family.” Thefe conveyances ftood
thus : The faid William firft Earl of Dundonald, by diverfe deeds, in the years
1653, 1656, and 1657, fettles his eftate upon ¢ William Lord Cochran his eldeft
+ fon, and the heirs-male of his body ; whom failing, to return to himfelf.” And
in the year 1680, by a procuratory of refignation; and 1684, in his grand-fon’s
contract of marriage, the fame Earl William, after the deceafe of this fon, re-
news the fettlement ¢ in favour of John Lord Cochran his eldeft grand-fon, and
¢ the heirs-male of his body ; whom failing, to William Cochran of Kilmaronock,
¢ his fecond grand-fon, (father of Thomas the prefent Earl) and the heirs-male
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“.of his body ; whori failihg, to: his othier grand<fons ; whorn failing, to himfelf ;
« whori dll.failing, to' the eldeft hejy-fémale of his own body, without divifion.” -
 Fronmi thefe deeds it was pleaded for the Earl, That where a maker of an‘en-
tail divefts himfelf of the fee, and fubfiitutés himfelf to his own' donees; fuch
fubftitution being purchafed at no: lefs value than the whole fubjeét, is in the
firictelt manner onerous; and confequently unalterable by any of the intermedtate
{ubftitutes in prejudice of the maker. If one fliovld give a fum of money to
the maker of a tailzie, to get himfelf put into the fubftitution,; fueh fubftitution
would be onerous and unalterable in prejudice of him who gave the confideration
for it + And is not the intention as ftrong, when a man givés away his eftate, with
a provifton:of return to himfelf in a certain event, that the fame fhould not be
arbitrarily difappointed, as where he had only contributed a fmdll matter for bex
ing named.a.fubftitute? To confirm this, se¢ 31ft January 16479, Drumtond
contra: Drummond ;* 10th December 1685, Mortimer contra Collegé of Edin-
burgh :f In which.cafes, though the fubftitution was in money, and not in lands;
it was found, that the inftitute could net dlter in ‘prejudice of a claufe of return ;
and- the ratio decidendi was parely the' onerofity of the fubilitation, which e=
qually. applies to ail eftates, whether. in-land or money. Andin‘a- laté cafe be-
twixt the Duke of Douglas and- Lockhart of Lee, in a land-conveyance, a.re-
turn to the-tailzier was found-to beé an onerous fubftitution, not- to be gratuitoufly
altered, voce Fiar ABsOLUTE, LiMiTED. ~ :

. It was allowed by the Marquis; That: the Lords in fome cafes have made a dif-

tinftion betwixt a claufe of return and a fimple fubftitution; . that a claufe of:re--

torn was fomething ftronger, and:i yet not the fame with aprohibitory claufe :

Bat it was contended, That the Lords never found this in: any cafe where an eftate .
was-provided to an heir aliogui sugcessueury which failing, to othet heirs ; - which"
failing,. to return. to-the granter, &c. Indeed, where an eftate is given.-away to -
a ftrariget;. or:onie not: aliogui successuras; with a.limitation te: particular heirs, and "

& provifion of return to the granter ;- this-has been explained to-have the force of
‘a’pation betwixt the granter and the ftranger receiver of the eftate; that failing
the Heirs iri-the limitation; the eftate fhould  return to the. granter.. And this is

mioft juft, becaufe where a proprietor: makes fuch a deed, it is evident he is not

fettling his fucceffion, but is giving away his eftate from his fucceflors for a parti-

cular'ufe; and this reafonable condition is implied,. that.causa cessgnte, cessnbunt
effectus, when that ufe is at an.end, that himfelf or his righteous heir {hall have-
back the eftate. And this cannot be better .illuftrated; than from corifidération -
of the late cafe betwixt the Duke of Douglas. and - Lockhart.of Lee, cited for the ..
_ other party : There a part of the family eftate of Douglas, being given away to -

the heir of a fecond marriage, and the heirs of his body ;- which failing, to re-

turn to the right heir of the family of Douglas;; the' Lords did juftly interpret,”

¢ That that claufe of return was not a fimple {ubftitution, but was-of -the nature
¢ of apaQien betwixt the family and the heii of the fecond marriage, that fail-

o o* s-t'éir, V. 2. Ps 686, woce FIAR‘ABSOLUTE, LimiTep. o
4 Prefident Falconer, No 97. p. 67. voce Fiar ABSOLUTE, Limitib,
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* ing him and his heirs, (in fupport of whom alone the eftate was given) the
¢ eftate thould.come back to the family: ‘Lhere is therefore a wide difference
betwixt this cale and every cafe where a man .is fettling his eftate upon his own
Eeir. - In all fuch cafes, the laft {ubftitution being by way of a claufe of return,
there is no conveyance for a certain ufe, no implied condition ; it is no more than
& common expreflien, pointing out whom the proprietor intends fhould be his
heir, failing fuch another; ftill" leaving every fubftitute in his full right of pro-
perty and poiwer of difpofal. It is to no purpofe, therefore, to infift upon the
onerofity of fuch a claufe of return : T'here is no queftion the maker of a tailzie,
difponing his eftate to his heir afivqui successurus, fince he might retain it to him-
felf; cari make 1t return upon what conditions he pleafes; but where his principal
defign is-’confefledly that only of pointing out the fucceflion of his heirs, can
any fecondary intention be drawn from -a claufe of return importing a limited
tailzie ? - The Marquis’s lawyers beg leave to fay, the prefumption lies on the
other fide, fince the Earl of Dundonald made no ufe of the known irritant and
refolutive claufes calculated for the reftriGtion of property, that he defigned only
afimple deftination, and had no view to limit his fucceflors. Taking the mat<
ter in this view, the decifions cited for the Earl will be found nothing to the pur-
pofe, they being in relation to-fums of money given as provifions to children,
and confequently grants for a particular ufe ; which ufe being at an end, the in-
tention was obvious, that the fums fhould ceafe to be due : So that bonds of this
nature are underftood to be fo far perfonal, that they go not to gratuitous affig-
nees. \ C . s
It was urged in the second place for the Marquis upon this head, That what-
ever effe@ a claufe of return may have with regard to the perfons in whofe fa-
vour conceived, it can operate nothing in favour of the intermediate heirs who
are called to the fucceflion before thefe perfons. Now let it be granted, there
was the ftrongeft {fecurity in favour of the Earl of Dundonald’s heirs whatfoever,
what is that to the heirs-male ? s there any thing thereby flipulated in their fa-
vour? Or is it a tenable point, becaufe the Earl took care to tie down his fon,
and the heirs-male of his body, not to difpofe of the eftate to a firanger in pre-
judice of his heirs of line, that therefore his fon, or any of the fubfequent Ireirs-
male, could not better the cafe of the heir of line, and give him the fucceffion
fooner than the Earl had ftipulated ? This is the very cafe: The Marquis of
Clydefdale is the heir whatfoever, the very perfon in whofe favour the return is
conceived ; how then can it be faid, that the deed in his favour is in prejudice
of ‘the claufe of return? And if not in prejudice, how comes the claufe to be
made a foundation upon which to reduce it ? :
To this it was replied for the Earl, ¢ It is a principle, Wherever a fubflitution
¢ is onerous in favour of the laflt termination, it gives the force of a fideicomiss.
¢ to the whole deftination.” 1f which were otherwife, this abfurdity would fol
low, that the fubftitute who was made preferable in the fucceflion, would have
a weaker right than he who was called after him : Befides, that the matter could
not otherwife be expedited ; for when the gratuitous alienation is made, it is pro-
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bable thg anerous fubfitute may haye no title to- quarrel it, many being before
‘hlm in the right of . fucceflion 3; and when perhaps after a long tra&-of time, the
Efucceﬁion is open-to him by the;failure: of the-intermediate fubftitutes, they theni-
felves being,all the while out of ‘poffeflion, he has but a flendér lay that this thall
turn to. his account, when in; all- probability - the - provifion of return. is qmte for-
.got,, of cut off by prefeription in favour of third parties. -~~~ « . ot
¢ Tur Lorps found, That neither the claufe of return in the contrad 653
and 1656, nor the {ubflitution in the: proeuratory of refignation 1680, or con-
tra@ of marriage 1684-years, did difable the Jat John Eatl. of Dundonald, gra-

tuitoufly.to alter the fucceflion by a deed in favour of his daughters, in prqudmer

of the helr‘male of the former inveftiture.!” See FiaR ABsoLuTE, LIMITED
"BRANCH IT.
"~ Minor-
Aworuer heéad of the Earl’s declarator was to this purpofe that” at’ aqy rate

the deed in-‘the 1716 falls to be fet aﬁde mfrefpe& that thé Jaff Farl Wllham n
the i725, with confent-of curators; made'a: new deed of fettlement in favour of

‘the prefem; Earl, Agamﬁ which deeds, m‘the 172 5y it was oé;eélea’ That ‘they

were doneon- death -bed, ana m mmorlty 5. elther of which was fuﬁiment to-fet:

vhem afide.

It was pleaded for the Marqms It i a received ma‘qm in our IaW that a minor, -
even with confent of curators, cannot pre_}udge his heir, or gratuxtouﬂy alter the -,
fettlerienits made “By his predeceﬂ'or. Sir George Mackenzw, in “this matter, is
exprefs in hi¢' treatife of ‘Tilzies, where. Tie fays; « It hath beén doubtetf if mi-
“ pors can” “make tailzies, even with‘confént of tators arid curatms And I.cons
* ceive they canfrot } for rheugh it cannot be" proper]y faid ‘that they themfclVes :
e are lefed, ‘feeing they ‘continue ftill fiars; yet a minor may. be. juftly faid to - be-

¢lefed, inthat he wrongs his family and neareft reldtions.”

In fupport of the deed; it was pleaded for the Earl -of Dundonald It is' the:

known law of Scotland _that’ a. miner with* confent of curators, or - by himfelf

~ where hg has none, has the {ame power over his eftate, as if he was of full - age; - -
under this fingle exceptlon ¢ unlefs the minor himfelf is-lefed’ by the deed.’

The original of  the ‘maxim, that a minor cannot prejudge his heu comes from
this; that generally fpeaking thefe two go together, a lefion to the minor himfelf;

and ‘a-lefion to his-heir and family. Now in the prefent cafe it happens to be . .
~Earl John, the minor’s father, intended to difinherit the prefent.

Earl of Dundonald, while at ‘the fame time he'was his reprefentative both in,-

quite otherwife ;

name and honours ; which was the moft irational acion of that gentleman’s life:

A deed,’ which-had he ‘been minor when he did it, he could -have rediced on the.
head of- lefion,” granting it otherwife unalterable, Is it -not then unreafonable. to -

maintain; that his fon; the heir of the family, was lefed by the alteration >
Replied for the ‘Marquis : T'he pretended favour of conjoining the eflate 'and

honours alters not the cafe : The fettlement made by. the predecefior is prefumed

No-3.
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in law to'be the moft advantageous for the mihor; and it admits no arguments
againft this prefumption. Befides, there is another reafon drawn from utility :
For be it once introduced, that a minor, to whom the law afcribes a weaknefs of -

~mind, may alter the deeds of his predeceflors without a fufficient onerous caufe,

it will lay him open to fuch importunities, as may prove highly pernicious to his
family ; and therefore fuch importunities it is the. common intereft to guard
againft. , _

¢ THE Lorps found, That William laft Earl of Dundonald could not, in hig
minority, though with confent of curators, gratuitoufly make ‘any alteration of
the deftination of fucceffion contained in the faid bond of tailzie 1716 See
Mivor. o

BRANCH IIL.
Death-bed.

In answer to the other objection of death-bed, againft the deeds made by
Earl William in the 1725, and in fupport of thefe deeds, it was urged for the
Yarl, Itisa principle indeed, That death-bed deeds are not good againft the
heir. But this will not apply to the prefent cafe; in refpe@ that neither the
Marquis, nor the Duchefs of Hami}ton, his mother, were in any fenfe heirs to
Y.arl William, whofe deeds are craved to be reduced, 10, In that they could not
have been ferved as heirs of provifion to him ; 2dly, Esto they could, yet an heir of
provifion, who cannot ferve in the fubjed, is not fuch an heir as in law is entitled
to-the privilege of death-bed. To make out the firsz point, Earl John is not ob-
liged, by the bond of entail 1716, to refign in favour of himfelf, whom failing,
in favour of Lady Anne; but he diredtly obliges himfelf to refign to Lady Anne,

By this claufe fhe was ftated a proper creditor, and by no means heir : There was
‘nothing in the perfon of the granter, which fhe could carry by a fervice, in the
-event the obligation was to take effe@t; and it is evident, where there is no fer-
“vice, ‘there can be no heir. But then, as to the second point, Esto Lady Duchefs
~could have ferved heir of provifion ; yet by the original conftitution of the law
-of death-bed, and by the records as far back as they are to be found, an heir of
-provifion has not this privilege, but fingly the heir of the inveftiture, or, in other

words, the heir in the fubje@ alienated. This is diftinctly held forth by our
learned countryman Craig; who, after he has told us, on the {fubject of death.
bed, that in lecto agritudinis nemo potest baredi sus prajudicare, when he comes to
explain' who it is that can fucceed as heir, L. 2. Dieg. 13. § 5. his words are,
¢ Apud nos, heres is folus eft, qui in feudum rerum immobilium, aut rei alicujus
* immobilis fuccedit;’ and afterwards, § 25. ¢ Is proprie heres non dicitur, nifi
‘ qui a lege ad fucceflionem vocatur ; {unt enim qui non ex lege, fed ex con-
¢ ventione partium fuccedunt ; fed hi nomen heeredis non merentur.”  And furely,
as there is no réafon for extending this law in the general, there is much lefs in
this particular cafe: The deed complained of, is a deed altering a former ; which
former was, in the cye of the law, a lefion prejudicial to the granter and his fa-
mily : And as the law of death-bed was introduced for preventing impofitions
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and abufes tq the ruin of -families, would it not be:a moft irrational decifien,: that

the deed of -a fucceffor, redtifying a ruinous. conveyance made by his: .predeceffor;
fheuld be reduced upon the fame ground of law, on which ths deed u;fdlf where.
by the ruin came could have been reduced? =
Replzed for the Marquis, That there is no dli’anéhon in the law of death bed

betwixt a right of a perfon ~that’ is heir, in virtue of a perfonal deed, and. him
that is heir by an inveftiture completed with infeftment. Craig indeed points at
a-diftin&tion ; but his opinion on that head has been exploded, and juftly.. The
foundation of the law of death-bed was, to prevent perfons being.impofed upon,
by -the importunities not-only of  priefts, but of near relations, at a time when,
through weaknefs, they are prefumed not capable of refifting folicitation, to alter
the fucceflion in prejudice of thofe perfons, who, during their firm health, were
the true heirs, to whem the eftate was by law to defcend, by whatever title, as.
heirs; ‘whether of line, male, conqueft, or provifion; and without diftinction,’
whether they were- ‘heirs'in virtue of a perfonal deed, or a deed on which infeft-.
ment followed. And, as thisis eftablithed by conftant practice, it is unneceﬁ'dry
to take notice of any other decxﬁon than what paffed in thecafe Hepburn of
Humby contra Hepbum, 25th February 1663 *; where there are three points de-
termmed every ene of which deftroys.the ob_;eéhon made in this cafe. Thga first

is, ¢ That the parfuer of ‘the reduction had a good title, though he had ‘onlya

pevfonal provxﬁon in his favour, conceived in a contra& of ‘martiage upon which
¢ no infeftment had followed ” And. the. reafoning there ‘was :precifely the fame.
that.is now made ufe of for the Earl of Dundonald. 2do, It was determined,
¢ That the law of death-bed did operate in favour of an heir-male, by.virtue of
¢ a perfonal pmvxﬁon, even in prejudlce of the heir of lie, who.was heir; of the.

¢ inveftiture © How much more in favour of the heir of line in. prejudice of a:

collateral heir-male? And 3tio, It was’ determined, ¢ That though the right of
¢ the heir-male arofe only from the deed of the dgfun& who had made 2 difpofi-
¢ tion in:his favour to the exclufion of heirs of line, and had reterved a power
¢ toalter; yet that alteration could not be made on death-bed, to the prejudice
¢ of that ‘very perfon whom the defuné, by his ,own_deed,,, had - created heir.
And if it be faid that this cafe was fettled betwixt the parties, let it be confider-

ed what Lord Stair takes notice of, That the Lords were moftly of oplmon that .

thefe points were law in every cafe.

¢« Tue Lorps found, That William laft Earl ef Dundonald could not, on

death-bed gratuitoufly make any alteration of the deftination of fUCCCﬁIOH con-
'tamed in the bond of tailzie 1716.” “Se¢ DEaTH-BED. '

BRANCH IV.
Prescription, Bafe Infeftment, Hareditas . Jacem :
‘Axotnzr head of the Earl of Dundonald’s declaratorwas to this purpofe,

¢ That in fo far as concerned certain parcels of the eftate, the gratuitous
« deeds of alteration’ (under which the Marquis clalms) “muft be declared

Vor. II. 2 Y

% Stair, v. 1. p. 186. voce DEATH-BED.
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¢ineffeuni] as: granted by perfors who; with refpect te: thefe. parcels;; were

¢ only in the. ftate -of apparent ‘heivs.” ‘The matter: flood, thus: William, , fuft
Earl of Dundonald, in his fon- thie Lord Cechran’s- marriage-fettlement,  dif-
poned to him and the heirs-male of the marriage, the lands of Dundonald,
Ochiltree, Cochran, &c. in virtue whereof, the Lord” Cochran.was-infefy in thefe
lands. Aghain;. irrthe year 1656, there was a contract.of excambion betwixt the
Earl and his fon, by which his fon redifponed to him the lands of Qchiltree ; in
liew: whereof the Earl difponed to his fon, and the heirs-male of his body, &ac.
the lordfhip of Paifley and lands of Glen, in virtue whereof “the fon was

thereafter infeft. - After this there were certain” other lapds purchafed by the

faid Earl William, to- himfelf in liferent. only, and- to-the faid: Lovd- Cochran,
and the'heirs-male of His-body in.fée: And though: all .thefe feveral lands . were
thus habily vefted by infeftment inthe perfon.of the faid Lord Cochran, and,the
heirs-male of® his body ; none of the later Earls, defcendants of the Lord .Coch-
ran’s body, made up any title to thefe.infefiments: To which, therefore, it was
pleaded, That: the prefent Earl of Dundonald, as the neareft- heir-male of his.
body, has:the onby tight. R S A e
Objeéied to thisy mthe first place, for the Marquis, That in:asimuech as Wil

. liam the: firft Earl 6f Duandonald, had, in the year 1680,/ refigned. the faid lands.

wherein bis: fon died infeft, in. the hands of the fuperior, for new: infeftment
thereof to Joln Lord Cochran, his grandfon, in virtue whereof he was infeft,
and.on the footing;of which infeftment: the-family have poffefled downwards to
the death of Earl William in the 1725 ; therdfore; any claim the prefent Earl
could have, as-apperent heir of the infeftments, which flood in the perfon. of
William Lord‘Cochran, his grandfather, was. loft both by the negative and pofi-
tive preferifition. I S ' S

’ Answered for the Earl, 1mo, Were there otherwife tarmini habiles of prefcrip-
tion, of which afterwards, it could only commence:from the  death of the Earl

whofe liferent was referved in the feveral conveyances, becaufe the LordxCochran,
could not fooner begin to poflefs, without which: there can be: no pofitive pre-
feription : New, he ‘having deceafed no fooner ‘than. November or December
16835, the forty years had not expired when the prefent Earl brought his action .
of declarator. 2ds, As to the negative prefcription, though there had been pof-
feflion from the 1680, vﬁill the years of William the firft, the liferenter, behoved
to be deducted ; becaufe, while he lived, the prefent Earl, heir of the Lord Coch-
ran’s infeftments, was non valens agere: And:the Lords have found i a courfe.of
uniform decifions, that prefcription cannot run againft the fiar during the life of
the liferenter. In the next place, there can be no negative prefeription in this
cafe, becaufe, as well that title to which the prefcription is afcribed, as that title
under which the prefent Earl claims, were both in the fame perfon : For as John
Lord Cochran’ was infeft upon the fettlement 1680, fo he was apparent heir of
his father’s infeftment, and poflefled by virtue of both titles; and upon this me.
dium, ‘the argument for the Earl of Dundonald goes yet higher, that no prefcrip.
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‘tion could run but from’ithe <death!1of. Earl Willam laft &ceeaﬁ:d viho ‘was. the
apparent:heir of the ‘Lot (Cdetman, and in rpoffeffion of s efiete. ..« ..
Replied : Earl William’s lifetime and 'pofibflinmr can nesitr. 'bé-deduited to ﬁqp
‘the pofitive préfeription : For Timo, e was .infeft in :the’ fears uGgg end 1662,
~publicly in moft of all the eftate, :by a charter :ta himfelf 'and:his ‘heirs whatfo-
“ever, “which was inconfiftent with the fettlements in. the deeds: 1453 and 1656 ;
and therefore: it may: be, and is contended, 'that the pnefqrrpmd ‘began even fiom
-the 1662 : For, from that tinte, it was competent to-the dpirsi male ‘to have fudr-
selled thatinfeftment made to the heirs whatfoever, 'and eithef -t have reduced
‘it, or'to have obliged Earl William to denude:; .and fince that wasiot done, every

-purchiafer from the Eatl:of Dundonald can found upon.his pofleffion from that

‘tithe, to ‘complete the prefeription in their favour, ok, aresnot déncerned to. 6a-
 quire What liferents wete .given: or- referved by former :feftlements : There is.a
charter anid fafine ablolute, ‘which is‘all-the aft of ‘Parliament! requires:;. znd now
‘there is a}poﬁéfﬁm@f fixty yeaxs in confequenice of it.. ‘In the bewt Place, Sup-
‘pofing the padellion did only tonimenee from the 16806, the, yearsdf the Kiferent
inte vot to e dedudted, ‘beennfe the fur and lifeventer, bothref them, -peflefled
Tepoti’ the'fodtmg 'of the ‘new conveyance, ‘the 'pablic: iifeftaient ‘that seferved
- Eatl Williani’s Kfevent ; fo-thatdn place of ‘His pdfieffion béing dedudied, it ex-
‘prefily accrefees to the convéyance 1680, as beifig A dirtue ‘of the finte infef-
‘ment: In this cafe, the poflellion of -the lferenter i phaialy ithe polleflion . of the
Mfidr. 4% to the second. part of ‘the ‘anfwer, Thint the Wavl wds won walens agere :
1mo, By the aft of Parliament, ‘this feems-to be do ‘sbjéébions o the 'pofitive pre-
feription ; otherwife the reeoxﬁs éan give no ffeezfnty Pétlons can fee who-are
“inifeft, and who in poffeffion ; But they never can know Wit ‘ate mon valentes
“agere+ And indeed the 0bje&10n feems to be ecm:peteﬂt by-our law, againft the
“fegative prefcription only. But mext, the maxim is entirély misapphied 3 for if it
~‘be ‘not, thete'can never bea p‘reknptxon -Any hetr ftatting up-at the 'end of ‘a
hundred yeats, Wwhs, in this {enfe, non valens agere ;the fuceeffion was not -de-
‘yolved on him'; ‘the fault was his predeceffor’s, ahd net his; -and hon-exiftence
Yrould for fure be thé firongelt- ifrcapacity that could debat dhy heir. But this is
~ 116t the meaning of ‘the faw : The incapacity muft lie upon the perfon to-whom
‘thre right Hoes or- might belong, ‘during the courfe of the forty years ; and there.
“fore, if thefe perfors to whom'the right belonged duaring thdt time, were in a ca-
pacity to have interrupted the prefeription, there'is no p}ace for the- maxim. - In
~this ¢afe, dll‘the Eatls of Dundonald flom the 1680, Were in a cdpacity 'to have
fntercupted. It ¢ true, they chofe not to do it ; and fo much: the Rronger is

“the: préfeription, when it is fortified by 4n- exprefs confent, ds well as'by a negh- :

gence or’ ihaﬁiwty for fo thany yeats.

Objeﬂed for the Marquis, in'the recond-place, to'tifis héa‘& of the Eanl’s decla-

“yator : That William Lord Cochiran’s infeftinetit, in' the {.6tdthip -of Faifley, was

“otly a baf’e infeftment, holden of his father the granter, not clad with pofleffion,
" - whidh was nill by the law at the time’; and 'therefore the* poftérior infeftment,
2 7Y 2
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~upon.the furrender of the fame granter, in the year 1680, is the/px‘etérable right

to the lands of Dundonald and Cochran, contained in the fettlements 1653, and
to ‘the Lordfhip of Paifley, contained in the fettlement 1656. :
Answered, 1mo, That it was no nullity in bafe infeftments, not to be clad with
polleffion : For even before the ftatute 1693, they were to all effe@s valid rights,
excepting only in competition with pofterior onerous public infeftments, or fuch
bafe ones as implied warrandice firft in poffeffion: They were titles to force pro-
duction of -all infeftments, whether public or private ;. they excluded pofterior ar-

‘refters ; they excluded the terce of the granter’s reli@, and were good in compe-

tition with pofterior gratuitous rights flowing from the fame author ; (see Stair,

1. 2. t. 3. §27. Bell contra Rutherford, No 2. p. 1260.; Spottifwood, wvoce

Kirgmen.) Al this is plain from the exprefs words of the a® 1540, which firft

‘Introduced the diftinction of bafe infeftments, clad or not clad with poffeffion :
- That act prefumed, and ftatuted upon the prefumption, thdt whoever took a bafe

infeftment, and allowed the granter to retain poffeffion, did the fame ex Jraude
to induce a'fecond purchafer to give a price for the lands; and therefore fiatutes,
¢ That perfons having fuch bafe infeftments, fhall not he heard againft a fecond

-* heritable pofleffor, by any title which implies warranty.” This is all the a&

provides, or needed to provide, there being no place for fuch prefumption of
traud in the cafe of a pofterior gratuitous infeftment. But 2do, Bafe infeftments,
not clad with pofleflion, were always good againft the heir of the granter, by an

- exprefs claufe in the fame ftatute 1540. Suppofe then John Lord Cochran had
. ferved heir to his grandfather Earl William, he could not have quarrelled the in-
~feftment’; but he was in the {fame cafe as if ferved heir, being liable preceptions
- bareditatis, by accepting the difpofition 1680, to fulfil his grandfather’s anterior

deeds. 3tis, This bafe infeftment was a gond right in the perfon of William

- Lord Cochran, even in competition with any pofterior, however onerous right,
-flowing from the granter ; in as much as the granter having referved his liferent,

the liferenter’s pofleflion was,. in the eye of the law, the poffeffion of the'fiar.
Replied to this laft article : The Lords have found, on'the contrary, ¢ That an
* infeftment by a father to his fon, was not clad with pofleffion by the father’s
¢ pofleffion, although he had a faGory from his fon, Gardiner contra Colvil,
¢ (infra b. t.) And however it might be pretended, that if a third party
thould denude in favour of one in liferent, and another in fee, upon which deed

-a bafe infeftment followed, that in fuch a cafe the poffeflion of the liferenter

would clothe the whole bafe infeftment with poffeflion, becaufe the liferent and
fee are one and the fame right, originally conftituted by one infeftment ; and be-
caufe the liferenter had no other infeftment in him, every perfon iﬁquiring into
the liferenter’s, pofleflion, could afcribe it to no other title than that infeftment -
It is quite another thing, where a father is infeft in the property, then infefts his
fon in fee, with a refervation of his own liferent, and continues his own poflef-
fion :. For there his poffeflion is not by virtue of his fon’s infeftment, but by virtue

“of his own right, which he hath refer\(ed in fo far as concerns his own liferent
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‘and pofeffion ; and fo that poﬁ'eﬁion of the father doea not lead any perfon to
~ “find out the infeftment of: the fon:: Having feen the father eriginally infeft in fee,
they naturally afcribe his title to that, and enguire rio further. “But indeed the
‘matter in this cafe does not principally hang upon a bona fides: It'is the nature
of the thing determines the queftion ; where a father referves his liferent, his
‘fon’s infeftment is not at all his. ' :

It was pleaded for the Marquis in the third place, agamﬁ thxs eoncluﬁon of the
‘declarator, That the rights made to William Lord Cochran, by his father, were
not fully completed, no public infeftment, but a bafe fafine only without poflef-

‘fion had followed upon them ; befides, that the Earl had not fully acquired in-
the rights to the eftate in hlS own perfon: And therefore fince the dominium. -

“diretm, yea ih effeét the whole real right remained :with -Earl William the

granter, and that John Lotd -Cochran was himfelf the heir, and: only perfon to-
whom the right of thefe bafe infeftments could devolve, and who could complete:
- ‘thefe titles, or take up the pofleflion by.virtue of them ; it was optional.to him, .
€ither to connect a right to thefe titles, and to. infit againft his- grandfather to.
“complete them, or to negledt thofe titles which: remained; fo lame. and. incom--
‘pleted, and to take a {plit-new tight fromr his grandfather,.in: whom the radical:
right ftill contmued And ﬁnce he chofe to do fo; and. dxd complete that new.
‘right’ by a pabhc infeftment, no other heir coming after can fet. up. thefe defec--
- tive titles, in’ oppofition to the new right 1680.; which being granted, as faid is, .
to the fame perfon who was heirto thefe incompleted: lame. titles, did entirely:
abforb, and render them-ufelefs. And. althougle this- reafoning. mufk. hold ab--
'folufely, had the: infeftments 1653-and 1656 -both. been completed in suo genere ;.
‘it holds much {’cronger with regard to the:lands new in queftion; lying.in-the -
‘fhire of Renfrew, that are contained in.the deed.1653; becaufe.the fafine upon.
that deed was not regiftered:in the regxi’cer appointed for the. fhire: ‘of Renfrew_

but only in- the fhire of Ayr, within: which other- lands lie,. not nowsin dxfpute

"The-analogy-of the decifions of the Lords goes a- great. deal further. upon this:
“point+: They have fuftained-a-wife’s-right to a-terce, and.a hufhand’s right to the
‘ourtefy, where the hufband 'or wife were-infeft:upon-a void title ;. upon this very.-
‘foundation, That though the-infeftment: might be quarrellable, the hufband or
‘wife; ‘as they-were heits: to- the- bad' infeftment; were heirs to the. good ; and.
‘ though they poffefled by-virtue of the moft lame, no heir could quarrel, becaufe -

“they mighit have taken up the.good one ;. and it. was the fame by which they

pofleffed, fince the-line of defcent was one and the fame inboth. 2do, They.
‘have found that an apparent heir of an-inveftiture might. difcharge the reverfion -

of an-apprifing, fo as.to bar any: after heir from quarrelling. Thefe.things were
determined lately in the cafes-of Linton contra Blair*, and Mader contra Mader*.
“There is another cafe better known, and that:is the cafe of the eftate of -Kincar-

“dine, infrab. t.: That eftate was fold for the debts of Earl.Alexander, uppn-whofe -
titles the right of the purchafer and fo many creditors ftands ; Earl- Alexander’s .
 title was not by fervice to-his-predeceflors, but by an apprifing led agamﬁ his eldcrﬁ

# % See HetR APPARENT. .

i
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“Browher ’Ed«Ward ‘the -undoubted proprietor ; - Which- apprifing was liable to many

obje’&lbtls ; the grounds of it were lott, -itfelf fatisfied by mtromlﬁion numberlefs
millities i it: Yet, fince Earl Alexander had acquired it, and made it the title
of his poffeffion, when at the fame time he was the apparent heir of the invefti-
ture, the Lords would not allow Earl Alexander’s fon to pafs by that right,-or to
take up the right of Earl Edward his uncle againft'it. But the prefent cafe is
ftronger than all thefe: Thofe titles were fomewhat inconfiftent -with, and at

Beft but collateral one to another. Here was only.a lame title, -which required

a ilew deed of Earl William to complete it: It belonged to his grandfon ; and
accordinigly, without putting him to any trouble, he fully completed the right :

Where is the defet in fuch a cafe > And here it may be further obferved, that
the conveyance in the 1680 being granted to the heir in thofe deeds 16 53 and
i6f;'6 in ‘purfuance of the obligations contained in thefe-very deeds, the difpo-
ftion itfelt granted to John Lord Cochran the grandchild, was of equal ftrength
with, and did import a precept of ‘elare- constat, when it-proceeded from the fame
peifon by whom fuch a precept fell to be given. Neither doth this import any
defe® in our feécords : Every body that 1ooks into them muft. fee, that the firft

infeftnients were but bafe, flowed from ¥arl William, and by wourfe did defcend

to Joln Letd Cochran ; and confequently that the completing the titles, by the

“farire Earl, in the Lord Cochran’s ‘perfon, which they likewife fee in the records,
‘was agreeable to, and no more than a full implement of the firft deeds.

Toawhich: the Earl made this answwer, It:cannot be pleaded, that the Earl of

‘DPundsnald’s refigmation in-favour of his grandchild, dees- ‘convey Wwhat was not
in the:réfigher’s perfon, but in the perfon of his fon, and after his death, ir here-

ditate jucénte of him. Neither does it ini*the leaft alter the cafe, that the fupe-_
rior’s réfignation in the prefent queftion, was in favour of the apparent heir of
the vaflal : For-the apparent heit’s taking infeftment on that furrender, gave him

no more right to the property, than-if made.to a firanger ; he became thereby
fuperior it is true, but remained- {till but apparent heir as to the property : There
was fomething more to be done to make a title to the pmperty, -he muft there-
after have ferved, and infeft himfelf as heir to the vaflal; or perhaps he might
have done it, on a precept of clare constat granted by h_}mfelf in his own favour;

“but without ‘fuch infeftment, the property remained in bareditate of William
TLord Cochran the laft vaffal, to be taken up by his next apparent heir, who is

the prefent Earl of Dundonald. Nor are the known and fixed forms of tranf-
miffion of property, whether inter vivos, or from the dead to the living, ambula-
to’fy and precarious, to be obferved or not, as ene pleafes: They have their foun-
dation on’ piinciples firmly fettled, ¢ that property cannot be ‘comveyed but by
¢ frifeftment, nor one infeftment tranfmitted bat by another.” Neither does it
niske the leatt difference, though- the ‘bafe infeftment had not been clad with
poflefiion ; 4till it was a right in the perfon ‘df a .deceafed ancefior, whereof he
was riever dn*eﬁed it remains therefore in bareditate, till an heir thall make
upa title toit. Nor'is the want of regiftration -a folid ohjection ; becaufe it is
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#iot 2 nallity, but: lely & gropwd:ofi pieference:in & competition @ - Infeftnaents
are-notwithfanding resl' dghts; and. preduce all adtions: which. arife from: roak
rights; though they may be defeated in a.competition, SaeMarnch 25 1623;. L
Dunipace *; Match 24. 1626,.Gray.|; June 12. 1673, Faa contra: L. of Pousie and
L. Balmerinoch . 2do, They are always:good againft the: granter and. his:heixs,
which of: itfelf is: enough inthus cafe: And. the Lorms .fopnd;  3othr June. 1705,
Keith 'of Ludguhairn. costra-Sinclair.of Diren§;, ¢ That the:afligiee of an: beir, who
“ had férved to. his . anceftor:infeft only by an. unregiltrate: fafine;: was preferable
*"to a fabfequent heir, making: up his:title to his anceftor Jaft. infeft. by {afins:ion
“-record.’ It might be noticed; in the:third place, That ini fome refpe@s, this ax-

gument-is yet weaker than the! farmex, of its being.a. Bafe .infaftment: niot,cRd -

| with poffeflion’: .. Fér - thete : was; nothing to:hinder: John : Lotd::Cochran: to - have

regiftered his: fachier's infefoment by warrant of the Lords; by.which it had bésn -
as uhéxceptionable; as. i regifteved within fixey days of -ifs date, excepting only -
a8-to intervening competing rights: Stair. tit. compet. {22, . But. now admitting

that William: Lord: Cochran’s bafe infeftments had been- void, :as either not clad

with-pefleffien, or not recorded.;- nay, admitting: there-kad- been. no infeftment
at all, but only a naked perfonal: difpofition. in the. perfon of :William Lord:Goch- -
ran, yet fill tnlbha titlehad been: made:up:to. that perfonhl: difpofition by fome -
dfcthie preceding apparént heirs, the puefent Earl: muft-hae the only: title to that

 difpofition, -and: landsithersby conveyed,: notwithftunding. thé pofterior.gratuitous

infeftment flowing to John Lord Cochran from his grandfather the fuperior. If

the law ftood otherwife, and that even' - perfbna;l right could be pafled over by

the heir ; or which is the catecin: end, ift John. Lord @udan could by law pafs

over his father’s gght, and. clo;nplete a title in himfelf without noticing it : Then

[LEEr

it is certain, that the’ acqulrmg a new ng,ht ‘from his. grandfathcr was no Pa(ﬁue

title. to his father; {0 was our law before the ftatute 169 50 and fo is it ﬁﬂl, ;f t}?e hg,u;'
pa,ft by has not been- three years in poﬁ'eﬁion : What then Ihould have bﬁcgmp ,

of his father’s onarous: credltors 2 If his-right was fqpxjged by tbe new. r,xght t3kep,

from the grandfather, they were ‘undone ;. for. the acquirer.. W as Ikable in no paf-. -
five tltle, and. yet the right was carried out of, the, Perfon of thexr debtor:. A. -
plain confequence, if the law ftood as the Marquig pleads it, . But this the juftice -
of the law would never fuffer: For though the AcqUItEr, Was . .not pgasive liable,:
he could be charged by his father’s. creditors fo enteg he),r to hgm ;, and.upon his -

renunmatmn, ‘the dxfpoﬁtlon to the father. coum be. adjugggd,mh nqt thax then a.

demonﬁrat.lon, that the furrender by hlS grandfathe; dld not’ trqnfrmt hls father’s

d;fpoﬁnqn » And if it did not, what can hinder, the prefcnr, Eax:l; vyho is the hen‘;

in that nght, to take it up? It will not. hold tht is plcadﬁd 1 the la.r,z plg,ce,
"That the difpofition 1680 is virtually a clare constpt. A4, agzgur by a. precepr of

clgre ;omtat to ti’ansfer the mfeftment of the anceﬁor 5.1tds.an mfcfunem given.

to.the, recc:Lver gua. helr, the direé contrqry agfbatur by the furrender 1680,
sciz. to give a- new rlght as if no {uch infefument had ever beem It capnot then.
be equal toa prccept of clare consiat, When in eﬁer‘i though in other words, it

* Durie, p. 61. voze Rx-:cxsmA"rxon + \Io 1. p. 563.
i Stair, v. z. p- 187. woce NON-ENTRY. § Forbes, p. 22. voce Rnclsmuxov.
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bears, that clare constat there was no right in the perfon of William Lord Coch- .
ran-at all. And it may further be obferved, there is no nght given to John Lord,
Cochran by his grandfather, but what might have been given even in his father’s
lifetime ; which therefore could never be a habile method of making up a title to
the rights that were in his father’s perfon.

¢ Tue Lorps found, That the procuratory of refignation 1680, and charter
¢ and fafine following thereon, in favour of John Lord Cochran, joined with the
¢ fubfequent infeftments and pofleffion of his heirs, did not effectually eftablifh, in
¢ the perfon of the laft John Earl of Dundonald, granter of the bond of tailzie 1716,
« the property of the lands and eftate wherein William Lord Cochran, fon to the
¢ firft Earl of Dundonald, died veft and feifed by either public or bafe infeft-
¢ ments: And repelled the allegeance of prefcription pleaded for the Marquis of
¢ Clydefdale, and alfo the allegeance of not regiftration of William Lord Coch-
¢ ran’s fafine 1653 in the regifter for the fhire of Renfrew, and that the infeft-
¢ ments 1653 and 1656 were not clad with pofleffion : And found therefore, that
¢ the lands and eftaté wherein William Lord Cochran died veft and feifed, and
¢ to which no title was made up by his fucceflors, by fervice, precept of clare
¢ constat as heirs to him, or by difpofition from him, are yet in hereditate jacente
¢ of the faid William Lord Cochran ; and -that the prefent Earl of Dundonald
¢ may ferve heir to him, in fuch of the faid lands and eftate as are fettled upon
* heirs-male.” See PrescripTION. See SERVICE and CONFIRMATION.

BRANCH V.
Apparent Heir, three years in pomemon

THERE was a feparate point insisted on for the Marquis, arifing from the ad
1695, by which an apparent heir, pafling by another heir who had been three
years in pofleflion, is obliged to fulfil the deeds of that heir whom he paffes by :
Whence the Marquis insisted, That allowing the Earl of Dundonald to be ap-
parent heir to William Lord Cochran, and that hé can conneé his title by a fer-
vice ; he muft implement the deeds of the heirs who have been interjected be-
tween him and the faid Lord Cochran, particularly the bond of entail 1716.

In anfwer to this it was contended, That the a@ of Parliament, fubjecting the
heir paffing by to the debts and deeds of the intermediate apparent heirs, does
not extend to gratuitous bonds of entail, or deflinations of fucceffion, made by
fuch intermediate apparent heirs, and that it does by no means concern difputes
among the feveral heirs, but fingly fuch as arife between heirs and creditors ; as

" is evident from the whole contexture and flrain of the ftatute, efpecially When

compared with the genius of our former law. It is infcribed in the Rubrick, an
act ¢ for obviating the frauds of apparent heirs?’ It proceeds upon the preamble
* of the frequent frauds and difappointments that creditors fuffer upon the de-
. ceafe of their debtors, and through the contrivance of apparent heirs to their

¢ prejudice;’ and for remeid thercof, fltatutes, &c. Here is the abufe intended
to be redrefled, viz. ¢ the frauds done to crechtors upon the deceafe of their
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¢ debtors  dhd the. ftatdte ought fiot to be Farther exténded, than in favoxir of

thofe who were creditors to the decedftd aﬁb’étént heits. The ar'g‘dment for tH8
Marquis is laid fingly npon the generality of the vboi-ds débt: ahid deeds. “But as
this is an extraordmary ftatute, coﬁ[iary ts fhé genmé ahd aﬁiﬂogy of All law;
¢ ‘That one can by his debts or deeds affe@ a fubjed to wh!ch Ke Hi o title #
though fo far as it goes, it hiuft be binding, this much oiight t5 bé granted, that
it is not to be extended. For this reafon it Has juftly beeh niade & QBeﬁmn if, un-
der the word deeds, diréé cotiveyaticed Wwere 4t all eomiprehienidéd i Adid it s be-
lieved the Iate decifion in the cdfé of Muithead 6f Draifipark* wa§ thé firft
whete it was fo fotind ;' But then it proceedecf upoty this {pecial ground, that be-
ing ifi @ marriage fettlement, it was @n onerous deed : It was 4 debt on the grans
~ ter, imhplying warrandice ; whereforé the Lords: thought fuch dee&s féll under
the réafon of the law. It is matérial to obferve, that the Iiw requn'es a puﬁ“eﬁ'fon
for three years by the intermediate héir, in' order to make  the he:r passing by
liable for thefe debis ahd: deedy: The reafon whéreof can be ho other than’ this,
that bona fide contraltors; by feeing a man {o long in pbﬁ’efﬁdn were induced to
believe he had completed his title to the eftate v For had theé intentio beén, to
énable himr, evén while hé had no title, to alienate the éfiate gratultouﬂy, by a
naked deftination. of {ucceflion," in prejudice of the mext heir; what reafon had
there been for réquiring a-three years pofleffion- to capamtate him for this end ?
Would not the poﬂ‘eﬂion of one day have been as good as the poﬁ'eiﬁon of a year,
if it had been in the intention of the ftatuté at one bloW to overturn the ﬁrmeﬁ
foundations of our law ?

¢ Tue Lorps found, That the Earl of Dundonald, by ferving heir to Wllham
Lord Cochran, and paffing by Earl Johin; miakeéi of the gratuitous bond of tailzie
1716, is not by the ac of Parliament 1695 obliged to fulfil the faid bond of
tailzie! See HER Apparent. S#¢ Passive TrrLE.

B‘RA‘N&H VI

A Person pamng by dn Apparent HEF, three, years in Po.r.m.rzon, and lable for bis
Dcbts, bas recourse against bis Represemtatives in any ather Subjéét.
anuagy 1727.
Trs queftion caime afterwaids'to be’ debated betW1xt the partles, hether the
prefent Eatl of Dundonald; who enjoys the ofd" ethte ab helr to Willidim Lord
Cochran his grand-father, who died laft veft and’ felféd therem paﬁing by the
feveral intermediate Eails of Dundonald; who' nev’er made up ‘thé’ pio per tltles‘
to that eftate, but orié after arother’ poifefféd as’ apparenf “heirs’ oF Vﬁﬂﬁam Lord
Cochran, fhall, upon theé aét of Parhéﬁléht 1695 5, ‘e’ boand to pay the perfonai
debts contracted by the faid appatent héxrs W1t‘hou’f »rgheff aghain the Marquis
their reprefentative, who as heir' to-tHem” erf_]oys theu' proper eﬁéte P :
And it was contended'for'the’ Mé.rquls “Thidt hé'is onIy heit of provxﬁon in V1r-
tue of the deed 1716, and as fuch liable fof thé debts onIy in the laft’ p]ace after
difeufiing-of other heirs; and that he has’ relief off thefe other heirs, and fuch
Vor. IIL. 77 - 2

* See Passive TiTLE,
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~ as in.the conftru@ion of law are liable as other heirs ; which i is the Earl of Dun-

donald’s cafe in confequence of the a&t 16g5.
: ﬂnrwqred The a& 1695 was introdyced allenarly for the fecurity of creditors,
and to prevent their being difappointed of their money, where they contracted
upon the faith of the apparent heir their debtor’s being three years in pofleffion ;
but by no means in favour of an heir, {0 as to give him relief of any debts to
which he is liable qua heir ferved; nay it might even be thought a queftion,
¢ If the creditor himfelf could have any benefit from the ad, in fuch a cafe
¢ where the debtor hath an heir ferved, on whom an eftate hath devolved {uffici-
¢ cient for payment of his debt’” But be in that what will, it is enough to fay,
that the a& of Parliament introduced only an acceflory fecurity for the creditors,
and from-a principle of equity made an eftate, which really was not the debtor’s,
liable to his debt, becaufe of his pofleffion, and the &ona fides of thé creditor :
But if the perfon to whom the eftate truly belonged made the creditor fecure, by.
paying him his money, there was nothing in law to hinder him to have his re-
courfe againtt the proper heir of the debtor, either for relief, or by takmg affig-
nation, and infifting in name of the creditor.

¢ Tux Lorps found the Marquis of Clydefdale obliged to relieve the Earl of
Dundonald.” See HEIR ApParENT. See VIRTUAL. See Passive TiTLE.

Fol. Dic. v. 1. p. 87. Rem. Dec. v. 1. No 70. p. 138.

¥ ¥ See Rofs againft Elliot, Durie, p. 491. woce Proor. See Auchinleck againft
Cathcart, Durle, p. 647. voce OBLIGATION.

oo oot
——

SECT. IL

Bafe Infeftments are preferred to one another, and to Public Ones, ac-
cording to date, if fteps have been taken, sine mora, to attain Poileflion.

1624. February 13. A. against B.

In an aétion for poinding of the ground of a tenement of land, which was
holden of the Baron of Burghton, conform to an infeftment of an annualrent,
granted to the purfuer by the heritor of the tenement, to be holden of the
granter ; after the which infeftment of annualrent, the heritor of the land, granter
thereof, refigned the lands in the {uperior’s hands for infeftment heritably, to be
given thereof to the defender, and who upon the fuperior’s precept was infeft ; and
by x_lrtké of this public infeftment the defender compeared, and would have ex-
cluded the purfue1 s action, founded upon the bafe infeftment ; to the which he.
alleged he fhould be preferred, in refpect of the a& of Parliament, feemg that
conitorm to his public infeftment, he alleged he had acquired a year’s pofleflion
of the Jand. This allegeance was repelled, and the bafe infefrmient of the an-
nualrent preferred to the public infeftment of the propesty, becaufe it was no



