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diters, without the. expenfive circuit of legal conveyances by adj udigations; poind:
ings, and furthcomings ; and,’at the fame time, to preferve ap équality amengft
thenw. This being the only poffible defign and confequenee:of fuch a difpofition;
it is fubmitted, if it can in any fenfe be teckoried prejudicial to.one or'all of the
creditors. It is troe, fuch a difpofition does prevent the benefit.that might arife
to one creditor, by outrunning another .in the caurfe of his- dzhgﬁnce. and the
Jittle arts made ufe ‘of for that purpefé: But fure, being deprived of this dil-

honeft-advantage, this turpe lierum, can naver be eonftrued in law 3 damage, or

fuch a prejudice ts tofound an aclion of redudtion,

- As to the jeconnd point in the arrefter’s pleading, teuching fbe nece§sy. qf accept-
ance: “The aflignees admit, that the ohje@ion woild have its weight, if the cafe
were to be determined-by the Roman law, ‘where 3 difpofition, till .accepted by
the difponiee, conveys no right. * But ws fallow nat the Romans.in this matter -
‘We hold; that adifpofition in any perﬁm s favour needs na acceptance, hut that
it direftly efiablithes the right in him, even inhis abfence, and without his know-
ledge : Yea, fo certain is this, that in a-deed betwixt two, a right may be eftab-

lithed in: favour of & third, without his:knowledge or concurrence, which it thall

not'be in eheie joint powets-thereafter:to:zecal. . Thus, in:the prefent cafe, the
aﬁignﬂt&on when mtimated in the creditor’s'ngme, fully: transfegred the debt in
their favour'¢ -which:could not " be ‘deftropéd; but by their pofitive seje@ion of
the right. * The affignees need not go about toeftabliflr this. by. authorities ar de:
cifions ;- it is o' pineiple in our 1a,w and fo laxl down by Lord..Smg in khis Inﬁltua
tions, L. 1: tivreh § gsdstgis o RTE R

¢ Tug Lorss-fpund; That a. dxfpoﬁtxomf' mplm xquahﬁe,d;.and cnmpleted by
a -banksupt (in ! favour of his whole: nredlmrs, was: nm; {adim)blﬁ upon the g&
1696, atthe mftatice of a poftegior arrefter? .. . - -
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* * The fame. qu fopnd in the caﬁe 2 5gh J u]y JJ:@ Cqmpetltlon of Eymouth’s

Credltors voce COMPETITION,
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1727, Fanupry, . . ' v
BeLL of Crangordy agazmt The TRUSTEES for BARCLAY s CREDITORS.

,AN eﬁaxe was dlil)on,ed to: Bax:clay, nd.c); bm\dﬁu ,of ;he d.ebts of the dlfponer
Barclay havu;rg becoms bankrupt, COﬂVﬁ,VQd ’chxs eﬁa&e to truile;es for behoof .of
h1s (:I‘C.thOFS In the truft- deed Do provifion-was; ma.de for payment of the debts
Of the Dl'}gmal dlfpmer The deed cqnwn:d a fubmlfﬁen by the Qredltors to
arbxtcrs oamed by the. bankrpp;

" Bell) a %redlmr of Barclay s author,. prqceqded {o adgad.g%

BMclay § A ru{’feg OPPOfed the adjudlcauon but the Lords decemed

Melchxeﬁon s Creditors, No 240. p. 1204.; W here it is faid in the petition for the
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Creditors, that ¢ the Lords were unanimoufly of opinion in Barclay’s cafe, upon
¢ the general point, that it being an ufelefs diligence ought to be ftopped ; and
¢ that though adjudication pafled, it was purely upon account of this {pecialty :
¢ That Bell was a creditor of Robert M‘Lellan’s, who had difponed his eftate to
¢ Samuel (Barclay) with the burden of his debts ; and Samuel being bankrupt,
¢ difponed that eftate to his creditors, without faving the preference of Robert’s
¢ creditors, and brought them in only with his own, and obliged them all to {ub-
¢ mit to arbiters of his chufing. Mr Bell being a creditor of Robert’s, and hav-
¢ ing ufed inhibition, was preferable to the creditors of Samuel, whofe. very right
¢ was burdened with Robert’s debts. It was purely on that account that the ad-
¢ judication was allowed to pafs. The difpofition by Samuel was reducible, at
¢ Bell’s inftance, as cutting off his certain preference. Had it not been for this
© specialty, the Lords were unanimoufly inclined to refufe the adjudication.’

In the anfwers for Cheyne, it is faid, ¢ The {pecialties mentioned in the peti-
¢ tion are nothing to the purpofe ; for albeit Bell, who craved the adjudication,
¢ was a creditor of Robert' M‘Clellan’s, who had difponed his eftate to Samuel -
¢ (Barclay) with the burden of his debts; and that Samuel being bankrupt, con-
¢ veyed the eftate to his creditors, without giving a particular preference to Ro-
¢ bert’s creditors ; yet flill it was open to Robert’s creditors, in the ranking be-
¢ fore the arbiters, to claim their preference upon their rights, as much as it was
¢ competent, to any other creditor, to claim his preference according to the na-
¢ ture of his right and diligence ; {o that here there was no iniquitous condition
¢ impofed upon the creditors of Robert, more than what arofe from the general
* nature of the thing, and the law of the land, in denying a perfon accefs to a
¢ diligence authorifed by public law, in which he confided more than in the deed
¢ of a bankrupt, which may be fubjet to many objections, befides that found
« on the a& 1696.’

See The Session Papers for 1729, in the case of Cheyne against
Creditors of Merchieston, in Advocates® Library.

1729. ‘Fanuary.
MR James CHEYNE against The TrusTEEs of MercHIESTON'S CREDITORS.

A sankrupt having granted a difpofition omnium bonorum to his creditors, for
their fecurity and payment, one of them not fatisfied with the common fate, in-
fitted in an adjudication againft the bankrupt ; which was ftrenuoufly oppofed by

‘the others, forefeeing this adjudication would be ufed as a foundation for pufhing

on a fale of the debtor’s eftate, which would heap a multitude of expences upon
them, and tend, in general, to render of no effe@, the method that has been of
late fallen upon of granting difpofitions omnium bonorum : They pleaded, that this
was an invidious diligence, and, in all events, their difpofition muft be preferable ;
whereby it will be impoflible for him to make more by the adjudication than he



