
zBILL dt EXCHANGKE

out the .term of payment as loingfnsbi will ; and; if!he fail to prefdnt timeoofly,
it is juft be himfelf, not the drawer, fuffer by the omiffion; but where the mnwyl
is payable at a precileayfth ba&werfzown naming, the ilbtining or not ob-
taining acceptance, neither leqgthien nor fhQrtens tle day of payrment; and the
dra er is not one bif the betiter9f iceptance, if the pereqn' dawn on fail before
thart ihe.' He has therdbritro'eafbretobomplain of the potur, that made node-
mand before the day of paymouts. ju is the meantime,, the perfon on whom
the draughi is made, become bankrupt, the lofs muft lie upon the drawer, who
gave his debtor fo long a' dry; not' the' porteur, who was not guilty of any omi-
fion.

THE LORDS fpun'd That the bill being drawn, payable upon a day and place
' certain, tiee was no necet of a proteft for not-acceptan6e.'

And, upon a ieclaiming petition, asd anfwersp te LORDS confdering, that the

bill was drawn paya'ble in 'ie and, a foreipt part, au$ t ia e who wasto be --

ceptor refided in Scotland, ahered to the tcrmer titexlont r. See The nekt cafe.
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QINfIN MALCOLM being in the ile of Man' in Mhy i 7 ,1o (the period of the

plague at Marfeilles, WH iiall thipsi*reh ordered 'o uindergo quarantine),' drew
arbill onBJohn Fedgob,, th dliit ifAyr, payh1YdifkoWillham Flood, inerdhant
in'th'Ifli ofr Mati*of I4if&iibr' 4fowingit 'ie lo fe of WANe 19tvie

. The bill was fent to u rbli; iiidbifed to tDavi 'fbrl bobf bf Flood. It was,
when due, protefted for not payment. ' a4t a drW ent by Dhvi to Peter
Murd6dh; mierdhant in Glrf;o*, 4thorders to profecute the drawer and drawee.
During the dependence oftlie 'i'b6fs6efore 'the Cbiiiiliy of lafow Mor-
ddclr wrote to- Malcolm orn I' th Jtitiary !-' wotifw ted, That, without

any aaion' at law, he f hofdd certaibly have hi" ioney, th l it could not be
now paid.' Fergdn, the drawee, wrote 't"th& fame time, and on the

faume paper, to Murdoch, requefing' dely. The bill 'Was afterwards conveyed
by Murdoch to William Fergufon of Auchinblain, the 'father of John Fergti-
fon the drawee, who infifted in the Court 'of Sefton, for febourfe againfl Malcoln
the drawer.

Pleaded in defence :-1-That'the drawer had received nd intimation of the -lif-
honour of the bill, till eight months after the term of payment.

Answered: It was impoffible to notify, thre being no intertourfe of corre-
fpondence on account of the qutattitt.

'THE 'LoR'Our R had fbt8d, ' That the prote fting of-the bill had been
-duly notified.'
TH CouRTfound, That the proteftation being in September, the notification
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No 135. in April is not fufficient, and, therefore, that there is no recourfe againft the
drawer.

Againit this interlocutor, a petition was refufed without anfwers.

Lord Ordinary, Kimmergbame. Ad. Hugh Dalrymple, 7as Ferguson. Alt. Andrew M'Dowall.

Fol. Dic. v. 1. p. 102. Session Papers in .Advocares' Library.

1729. December I8. FLOWER against PRINGLE.
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EDWARD FIOWER and Son, merchants in London, purfued Robert Pringle, mer-
chant in Edinburgh, in an aaion of recourfe, upon a bill of L. 93: 7s. drawn
by Pringle when at Bourdeaux, upon James Scot in Dalkeith, in favour of Flower
and Son. It had been accepted, and protefted for not payment.

The bill, had been payable at three usances. An usance is 30 days; con-
fequently, counting from the date, it had become due on zoth and 13 th June;
but had not been protefted till 15th June.

Befides this error in the negotiation, it was alleged, That the proteft had
not been intimated to the drawer till many years after, when Scot had become
bankrupt : That the poffeffor of the bill had voluntarily prorogated the term of
payment to the acceptor, by drawing a new bill on him for a larger fum (includ-
ing the bill in queftion, after it had been protefted), payable at 30 days fight, by
which he had innovated the debt, and renounced recourfe againft the drawer:
That the new bill had been paid to an extent exceeding the fum in the bill,
drawn by Pringle; which payment ought to be imputed, in the first place, in
extin&ion of Pringle's bill: And lastly, That when Scot had been profecuted
upon the new bill, and had procured a bond of prefentation, the poffeffor of the
bill had voluntarily difcharged that fecurity.

It was answered, That it was immaterial whether the bill was duly protefted
and intimated or not, unlefs the drawer would undertake to prove, that had the
proteft been duly taken, and he timeoufly informed of it, he might have reco-
vered his payment: That the taking a new bill was no innovation of the debt, but
only a corroborative fecurity for it; the purfuers retaining in their hands the bill
drawn by the defender; fo that he could qualify no damage by the tranfadion;
as the moment the bill drawn by him was protefted, he could have proceeded
againft the acceptor, without regard to the new bill: That the partial payment
made upon the new bill, would be imputed proportionably towards, extindlion of
the purfuer's debt, and the other debts included in it, and.ought not, in juftice,
to be held to extinguifh any debt exclufively : That, although the cautioner in
the bond of prefentation was relieved, the principal remained bound.

Upon report of LORD GRANGE-THE LORDs idlained the defence, ' That the
purfuers did not duly intimate to the defender, the non-payment and protefting
of the defender's draught on Scot; and alfo fullained the other defence, that
the purfuer had drawn a new bill for a greater fum, wherein it was acknow.
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