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out the term of payment as long asthe.will ;. and. ift'he fail to.prefént timeoudly, '
it is juft he himfelf, not the drawer, fuffer by the omiffion ; but where the money:
is payablc at a preciferday, of the drawer's.oun’ naming, the cbeaining or not éb-.
talnmg acceptance, neither leggthens nor thortens the day of Payment and the.
drawer s not onie bif the” better of écCeptance if the perﬂ)n drawn on fail before

that time. * He has thereford fioreafsn to complam of the poitéur, that made no de-
mand before the day of payment ;. and.if, io the meantime, the perfon on whom
. the draught is made, become bankrupt, the lofs muft lie upon the drawer, who
gave his debtor fo long a day; ot the porteur; who- was not guilty of any omif-
. fion.

¢ Tue Lorbs. found That the bﬂl bemg drawn, payable upon a day and place ;

‘ certam, there was.no necefﬂt of a proteft for not—acce,pt?n.ce
And, upon a reclaxmmg petmon and anfwers the Lorps con,ﬁdemng, that the

bill was drawn paya’ble m Iréland a forelgn part and tllat Tle Who was.to. be ac- |

ceptor reﬁded in Scotland adhered to t.he former mteﬂocutqr See The ne}xt cafe
‘ ' Fol. Dic. v. 1. p d0I. Rem. .D:c No 93 - 184
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Fiﬁxcﬁsok agazmt MALcor:M
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@mnN MALGOLM bemg in the Hle of Man ift ‘May 1 7(20 (the perxod of the

plague at Marfeilles, whefall {htps were ordered fo undergo quarantine); drew

a-bill on John Fedgsfon,: yneeeRadt - Ayr, payabléito Willam Flood, tetchant
in-the Hiq of Matt,’ oh I& *Se;ifehfbéx‘ follamng, at tHe houi’e of Walltefr‘l}awe"

1&Dublm T : RSO T ( rao S l‘u/ :

“"Phe bilt was fent to- Dublm, mdorfed to Davue fm‘il&eﬁbbf of Flood Tt was,
when due, protefted for not payment. "It was Hffertiirds fent by Davie to Peter
Murdoch, merehant mGla{gow ‘with'orders to profecute the drawer and drawee.
During the dependence of’ tHe bttty before the Cbmﬁriﬁﬁfy of Glafgow,’ Mur-
doclr wrote to- Malcolm ort 13th ]dﬁdar«y 2 3, )wﬂo Addfwéred, ¢ That, without

any aétion at law, he fhould certainly have hist money, tﬁéugh it could nor be

juft-now ‘paid.” - Fergufon, the drawee, wrote dt’thé fame time, and on the
fame paper, to Mutdoeh, réquefting deldy. “The bill was’ afterwards conveyed
by Murdoch to Wiltiam Fergufon of Auchinblain, the father of ]ohn Fergt-

fon the drawee, who 1nﬁﬁed n the Cou‘rt of Sefﬁon for rGCOuffe agamﬁ Malcolm '

the drawer.

Pleaded in deferice :=-That'the drawer had recelved 16 intimation of the dif-
honour of the bill, tilt eight months after the term of payment. -

Anrwered It was impoffible to notlfy, there bemg no mtertourfe of corre-
fpondence on account of the quarant‘m,e ' '
- “Tae Lok ORDINARY had found ¢ ’I‘hat the prote‘ﬂ1ng of the bill had been
¢ .duly notified.” ‘

Tae Courr found; That the proteﬁ‘atxon bemg in September rhc notification
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in April is not {ufficient, and, therefore, that there is no recourfe againft the
drawer.
Againft this interlocutor, a petmon was refufed without anfwers

Lord Ordinary, Kimmerghame. A&. Hugh Da/rymple, 7a: Ferguson.  Alt, Andrew MDowall.
Fol. Dic. v. 1. p. 102.  Session Papers in Advocares’ Library.
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1729. December 18. FLOWER against PRINGLE.

Epwarp Frowzr and Son, merchants in London, purfued Robert Pringle, mer-
chantin Edinburgh, in an altion of recourfe, upon a bill of L.g3: 7s. drawn
by Pringle when at Bourdeaux, upon James Scot in Dalkeith, in favour of Flower
and Son. It had been accepted, and protefted for not payment. '

The bill, had been payable at three usances. An usanceis 30 days; con-
fequently, counting from the date, it had become due on 10th and 13th June ;
but had not been protefted till 15th June.

Befides this error in the negotiation, it was alleged, That the proteft had
not been intimated to the drawer till many years after, when Scot had become
bankrupt : That the poffeffor of the bill had voluntarily prorogated the term of-
payment to the acceptor, by drawing a new bill on him for a larger {um (includ-
ing the bill in queftion, after it had been protefted), payable at 30 days fight, by
which he had innovated the debt, and renounced recourfe againft the drawer:
That the new bill had been paid to. an extent exceeding the fum in the bill,
drawn by Pringle ; which payment ought to be imputed, in the firsz place, in
extinction of Pringle’s bill: And Jastly, That when Scot had been profecuted
upon the new bill, and had procured a bond of prefentation, the poffeffor of the
bill had voluntarily difcharged that {ecurity.

It was answered, That it was immaterial whether the bxll was duly protefted
and intimated or not, unlefs the drawer would undertake to prove, that had the
proteft been duly taken, and he timeoufly informed of it, he might have reco-
vered his payment : That the taking a new bill was no innovation of the debt, but
only a corroborative fecurity for it ; the purfuers retaining in their hands the bill
drawn by the defender ; fo that he could qualify no damage by the tranfadtion
as the moment the bill drawn by him was protefted, he could have proceeded
againft the acceptor, without regard to the new bill : That the partial payment
made upon the new bill, would be imputed proportionably towards-extin&ion of
the purfuer’s debt, and the other debts included in it, and.ought not, in juftice,
to be held to extinguifh any debt exclufively : That, although the cautioner in
the bond of prefentation was relieved, the principal remained bound.

Upon report of Lorp GRANGE—THE Lorps luftained the defence, * That the
purfuers did not duly intjmate to the defender, the non- -payment and protefting
of the defender’s draught on Scot ; and alfo fuftained the other defence, that

~the purfuer had drawn a new bill for a greater fum, wherein it was acknow-



