
BATTERY.

fes who were prefent at the fcuffle depone, there was another who came in upon No 12.
the noife, who fays, that he faw blood upon the complainer's finger, and heard
the charger fay, when in a paffion, that he would ferve him as he had ferved Mr
Herbertfon, which implied that he had wounded him, Another witnefs, who
was mediator in the difference next day, depones, that the cQmplainer fhewed
him, in prefence of Mr Kennedy, the hurt in his finger, as a wound he had re-
ceived from him, which at that time Mr Kennedy did not difown to have been
given. by him.

2dly, It was answered, That no verbal provocation can excufe fuch an outra.
gious attack upon a man's perfon, fo as to fcreen the invader from the penalty of
the ftatute; neither was it diftindly proved, that the name of fcoundrel was given
by Mr Herbertfon, before the attack was made upon him, that being only fworn
to by one witnefs. The other witnefs does indeed fpeak of ill language given by
Mr Herbertfon to Mr Kennedy, but that, he fays, happened when the fcuffle was
over.

3 dly, As to the reconciliation, it was answered, That whatever was pretended
of that kind, could not have the.effle to take away the private intereft of the
party injured. It was acknowledged, that they were fo far reconciled, as that
they gave over thoughts of following out their refentment in a private way,. and
fuch a reconcilement might perhaps have fome influence in criminal trials, though
it is doubted if, even in thefe, it could have any weight where the injury was fo
atrocious; but it can never have the confequence to debar the party from an
exception in law upon which he has right to crave, that the plea in dependence.
againft him may be difthiffetd

THE LORDS found the battery proven; and that the reconciliation, as proven,
takes not off the effed thereof; and therefore affibilzied from the principal
procefs.

Decifions cited for Herbertfon: Maxwell contra Stewart, 20th January 1684,
No 3- P. 1369.; Cruikfhanks contra Gordon, i 3 th February 1679, No 2. p. 1368.

For Mr Kennedy: Forbes of Knapperny againft Forbes of Tolquhon; where
the Lords difmiffed a complaint of this kind, the complainer's ill ufage appearing
to have been extorted by his bad language. This decifion is not recorded.

Reporter, Lord Cullen. For Herbertfon, Hay. Alt. 7a. Fergusson & _o. Kennedy.
Clerk, Murray.

Fol. Dic. v. 3* P- 70. Edgar, p. 70.
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SINCLAIR of BRADSTERDORAIN agaibst SINCLAIR Of SOUTHDUN. NO I3.

N 13,
IN this cafe the LORDS affoilzied from a battery pendente lite, fome qualifications

being condefcended on of a premeditated intention in the complainer to provoke
the other to make the alleged affault upon his perfon. See The particulars of this
cafe, voce BILL of EXCHANGE.

Fol. Dic. v. I. p. 94.
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