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A person ob.
jectzdto a
service, that
there was a
nearer heir
than the
claimant,
and craved
a proof of
the fact.
Answered,
the objector
himself ha-
ving no title
to serve, 1t
is jus tertii
to him to
found on ths
right of an-
other, The
Court refused
to allow a
proof, reserv-
ing the ob-
jections as
accords.
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titular who can demand nine. The Lorps sustained the pursuer’s title in the
same way as if the action had been a reduction and improbation of land

rights.

Ivl. Dic. v. 1. p. 519.
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1731. December 9. Loxkp DuN against TownN of MoNTROsE.

Acainst a declarator of the jurisdiction of constabulary, the negative pre-
scription Qeing objected, the Lorps found it was not jus tertii for the defen-
ders to object the same ; for though it is not competent to plead an exemp-
tion from the jurisdiction of the Crown, to which every one is subjected by
his allegiance, it is otherwise with regard to a private jurisdiction, which is
a burden upon the lieges, and the worst of servitudes. See AppPENDIX.

Fol. Dic. v. 1. p. 521.
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1766. February 18. ANDREW BURNET 4gainst ALEXaNDER BANNERMAN.

Tromson Burner of Kirkhill disponed those lands, and certain salmon fishings
on the river Dee, to trustees, for the behoof of Alexander Bannerman, his
nephew. ' . .

Andrew Burnet writer to the signet, brother to Thomas, in the view of bring-
ing a reduction of the settlement, so far as re-spected the ffShlI]gS., Whlch.he con-
sidered as limited to heirs male, took ovt brieves for scrving heir-male in gene-
ral to Thomas, before the Bailies of Edinburgh.

Alexander Bannerman objected to the service, upon the ground that there
was a nearer heir-male in existence, the son of another brother, §1der than Ad-
drew ; and the Bailies allowed him a proof, and granted commission.

Andrew Burnet advocated the brief'; and, upon-a remit to the macers, plead-
ed, 1m0, Mo more was necessary for him, but to prove that l}e was'hablt and re-
pute nearest and lawful heir-maie. That being proved,' his service must.prod
ceed, and cannot be interrupted by a person who has neither faken.out brieves
to serve, nor so much as pretends to be heir-male. Upon the emlctence of a
nearer heir, the claimant’s service may indeed be set aside by reduct'ton 5 but.xt
is no reason to stop the service, that the objector has right to the subjects by dis-
Tt is still jus tertii for him to found upon the right of another; and,

position. ¥ : A f_ .
were that allowed, every service nught be stopped upoa allegaticns of the same
kind.

o & service must be instantly verified, and no terms can
> exceptions; Stair, Il 5. 33.; DBaukton, Iil. 5. 24. and



