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adjudgers, though within year and day ;—that if he was not the first, then indeed the
subject havig got the first judgment would exclude the King’s prerogative by the act of
Henry VIII. ;—but then the Crown jure communi would be preferred part passu,—which
was giving up the topics in the petition ; and if the Crown’s adjudication was without yeav
and day of the first, then he would be quite excluded. At advising, the pursuer insisted
on the topics in the petition,—as to which I gave my opinion that the King’s prerogative
as to all debts due to him, could not be called a law concerning the regulation of trade
éiistoms and excise, and therefore not extended to Scotland by the 18th article of Union,
and had it been so understood, could not have escaped the observation of our Parliament
1707, or passed without opposition, which yet by the minutes of the Parliament it ap-
pears that it did; and therefore the act 6th Anne, instead of being correctory of the
articles, was a split new law ; that the King’s preference for all his debts in England was
the prerogative of the Crown, as well as that he could not be a joint tenant, and was
gradually minced down from being much more grievous by sundry acts till that of
Henry VIIL ; but that prerogative of the Crown, though preserved as to goods and
chattels, was declared not to take place as to our land rights, so far as inconsistent with
the laws of Scotland; and as it was now admitted that the Crown’s debt could not affect
our land rlghts otherwise than by adj udication in this Court or voluntary infeftment,
that adjudication or infeftment cannot affect them further than they ought to be liable by
the laws of Scotland, and the laws of Scotland are declared to be the rple of judging,
and the general laws have been sometimes held not to take away the right or privilege
of the Crown, yet 1t cannot be maintained that those rights and privileges are directly
the object of those laws; and I see no reason why the words of that clause should not
take away that pnvxlege (or rather prevent its extending to land estates m Scotland) as
well as the privilege of a preference or real lien from the date of the contractmg the debt,
where it is a bond or contract, or other security, or from the suit in matters of accounts.
2dly, By the arguments at the Bar, though the King could not be a joint tenant, :. e.
where lands are by one deed disponed to the King and a subject Jomntly, yet he may be
a tenant in common by different deeds ; ;- and the Lord Advocate admitted that if there
was an adJudlcatxon before his, he mlght be preferred par? passu,—-and if he had adjudged
from Burnet an adjudication that he had of another person’s preferable only par: passu
with other creditors, he could on that adjudication have no other preference than Burnet.
Justice-Clerk spoke next, sometimes for the creditors, and sometimes consented to the
President’s reasoning, and at last would not vote; meither did Leven, because he did
not hear the pleading. But all the rest except the President voted adhere.

REGISTER.
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THE Lords found the party not obliged to give a receipt, nor the clerk answerable for
the principal ; ‘but orddined the clerks to mark on the back of the copy left, or the mar
gin of the mmute-book the persons name to whom the principal writ is returned.
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