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1696. Fuly 15.
Marcarer LumspiN, Relict of Robert Bell, Writer to the Signet, against Home
of Linthill, Mary Hay, Reli& of Nifbet, Rocuzap, and WHITSOMHILL.

No 3.

THE point was about the import of a tack of teinds fet by a minifter during A tack of
his life, and for years thereafter ; which the tackfman contended, ought gi;‘Ltig" for
life, and
to be expounded i terminis Juris, and fo filled up by the Lords tanguam boni viri, bll:fnl:;earé

and conform to the meaning of parties; and by the adts of Parliament, a bene. thereafter.
ficed perfon may fet tacks not only during his life, but alfo for five years there- e f‘éf:g;,

after, if with the confent of the patron, by act 5th Parl. 1614 ; for gued inesse Z‘i’g;‘; flﬁ“”d*
debet inesse presumitur : And lawyers {2y, que sunt usus et consuetudinis veniunt in it up, but
contractibus bone fidei, ¢t interpretatio facienda est ut allus potius valeat quam {:léﬁdeg‘;red.
pereat ; and though this feems to make it without a definite ifh,. yet this may be

defined either per se, vel relatione ad aliud, as here parties are prefumed to have

had an eye to the law ; and it being ¢ years’ in the plural, that muft be two at

leaft ; according to the rule in the common law, lcutio pluralis duorum numero

contenta est.—Answered, That tacks are strii juris, and not to be extended be-

yond their. precife words ; and the incumbent non fecit quod potuit, and blank years

is 7o years, Tue Lorps finding the blank was fcored, they thought the fame

could not be now fupplied nor filled up; and therefore found the tack cxpued

with the death of the fetter.

Reporter, Crocerig.
Fol. Dic. v. 1. p. 52. Fount. v. 1. p. 528,

1732, February. Lapy MoNKTON against BALDERSTON. .

No 6.

A Tack being fet to a man, his heirs, and fub-tenants, whom the fetter fhould ;Vh;lth%r 8
be content with and accept of allenarly, fecluding his affignees ; and the tackf- 1ag ;’gige.”fti.’

man having made a fub-fet without the heritor’s copcurrence, the queftion occur- ;ﬁg":}__’gaﬁ‘g‘

red, What was the import of the above claufe, whether it entitled him arbitrarily s he fhould
to with-hold his confent ; or if he was obliged to give reafons for his diffent, to be ,l",fit;‘,’ﬁca‘;tm‘

judged of secundum arbitrium boni wiri 2 This debated but not ultimately deter- ;it}eizt‘hl:l;
. uie
mined. ‘ and arbitrarie

Fol. Dic.v. 1. p. 53,  7?

D . — essMamEE e

1734. February 19.  CorsoN against MaxweLL of Barn. N
) o 7.

A ceENTLEMAN having given a bond of provifion to his fifter for 3000 merks, aa‘;a;;ﬁ‘éd'
?

took a back bond from her, importing, ¢ That it being rather too great for his agreeing to

< circumftances, therefore fhe confented that the fame fhould be mitigated by g‘;:dgz‘fep‘:o_

¢ friends to be chofen bznc inde, her mother bemg always one.” After the mo- ;if;:m ? the
Vor. IL 4 Q ght 0



No 7.
friends, one
being fire
gua nonn. This
perfon having
died, the pro-
vifion fuf-
tained in-zoto,

NO'{ 8 .

Certain per-
fons having
been named
to fix provi-
fions. to .chil-
dren in a cer-
tain event,
would not ac-
cept. The
Court would
not hold the
office as de-
volved on
them tanguam
bong vird,
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ther’s deceafe, the brothers creditors infifting for a mitigation secundum arbi-
trium boni viri, it was answered, That the condition of the mitigation had failed,
the mother being now dead ; and therefore the bond muft fubfift in roro, asif
this power of reftriting had never been.—Tne Lorps found there was no
arbitriment in this cafe, and that the bond fubfifted in roto.

Fol. Dic. v. 1. p. 53.

- e —

1739. December 22. CaMPBELL against CAMPBELLS..

Coroner CamrBerLL being bound in his contra& of marriage, to fecure the:
fum of 40,000 merks, and the cenqueft during the marriage, to himf{elf and fpoufe
in conjun&-fee and liferent, and to the bairns to be procreate of the marriage in
fee, did, by a death-bed deed, fettle all upon his eldeft fon, burdened with the
fum of 30,000 merks to his younger children, to take place in cafe their mother
fhould give up her claim to the liferent of the conqueft, and refirict herfelf to a
lefler jointure,; otherwife thefe provifions to be void ; in which event it was left
upon the Duke of Argyle and Earl of Iilay to name fuch provifions to the chil-
dren, as they fhould fee convenient. The referees having declined to accept of
the truft repofed in them, the queftion occurred betwixt the heir and younger
children, Whether their powers were devolved ‘upon the Court of Seffion to de-
termine provifions to the younger children secundum arbitrium boni viri ; or if the
younger children were to be left to the extraordinary remedy of reducing the
teftament upon the claim they had by the contract of marriage. ‘Tue Lorbs
found, That the Duke of Argyle and. Earl of Ilay having declined to execute
the powers vefted in them by Colonel Campbell, their powers are not devolved.
on this Court, tanquam. boni viri..

 Ed. Dic. v. 1. p. 53





