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much ; for this would liberate all cautioners, and atmul hundreds of deeds gtven

for love and favour ; besides her negligence in lettmg it be lost in her house,
" on the edict naute caupones: Neither is-it of any welght that it is only a ver-

bal legacy ; far that restriction only holds where ‘it ‘is left payable after their
death ; but here the bank-note was calied for to have been instantly delivered
in her lifetime ; and her promise needed no present aceeptance ; for they may
be made to infants, idiots or absent, and yet bind ; and it is a mere quibble to
say he did not declare his acceptance ; for who in his right wits would reject
and repudiate such an express offer? Tux Lorps found the promise obligatory,
and - sufficiently proved by her oath; but allowed _her yet to instruct he was
a]mnde paxd if she would burdcn herself therewith. = -

. , : ' Fountamball 0. 2. ¢ 697.

1717- f}'u{y 1o. - : PATERSON against INchs.

A pEBTOR’s relict havmg wntten in the postscrxpt of a Ietter not to the cre-~
ditor, but to a third party, these words: ¢ Shew such a person that if I were

"¢ come, &c. she shall be paid, &ec. if it be His holy will to $pare me; the

Lorps found that these words not only imported a resoluuon but an obl:gatnon

See APPENDIX.
\ Fol. Dz’c. V. 2. p. 16,“

1723, January 2. | KenNEDY against KENNEDY.

- 'Huer KENNEDY dispoﬁcd his estate upon death-bed in favour of his son, and
failing him, to.Sir Joha Kennedy. .. After the son’s death, this deed bemg cal-
led in question by-Hugh Kennedy of London, a remote heir, Sir John Ken-
nedy alleged, That the son, apparent heir at the time, had ‘homologated  the

- deed, which made it unquarrellable by any remoter heir; and he produced a
_missive letter in these words : ¢ Depend on it, I shall adhere to that right my

No 22.
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¢ father made fa\hng me in your favour; and that you may give the more :
¢ credit to what I here aver, 1 have made no other title to my estate, but have -

¢ used the same as my evident.” It was pleaded That this did only import a

resolution, but no direct ratxﬁcatlon or homologatxon ; which accordmgly the *

LORDS found. Sce APPENDIX.

-

Fol. Dic.»v. 2. p. 16.\

1737. January 28.  PaTrick RoBerTsoN against Mackenziz of Fraserdale,

Tre deceased Lord Prestonhall, anno 1710, granted a bénd to Agﬁes Cock-

_ burn his servant, bearing, That he was justly resting and owmg her the sum of

Vor. XX * . \‘ 52 0
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1000 merks, which he obliges himself, his heirs, &c. to pay to ‘her at Martin-

mas then next, after which is subjoined the following clause : ¢ And in case the
¢ said Agnes Cockburn shall not call for the said principal sum, and uplift the
¢ same, with the annusl rents thereof, before her death then and inthat case,
¢ the said 'sum, with the annualrents thereof, or what part of the same shall be
¢ resting unpaid at the said time, is hereby declared to belong to Alexander
¢ Mdckenzie of Fraserdale, my son, with the burden of the said Agnes Cock-
¢ burn, her burial, in such way and manner as she shall appoint before her
“ death’ Agnes assigned this bond to Patrick Robertson, who, after her death,
intented a process ‘against Fraserdale, as rcpresentmg his father, for payment,
The defence was, That the bond being granted partly for wages, partly as a
remuneration for faithful services, was plainly intended as a fund of mainte-

“nance for the said Agnes Cockburn; not that she should have liberty to alie-

nate the same in prejudice of the defender to whom, by the tenor thereof, it
was to belong, in case she died without uplifting the same. It was owned she
might have spent the money, and that her creditors, during her life, could have
attached it ; but, that her power and property therein died with herself ; there-

fore the bond fell to be considered as conditional, payable to Agnes, secluding :

heirs or assignees ; and, failing her uplifting it, to the defender.
‘2dly, The clause imports a return in favour of the grantcr s he1r which is.

aore than a simple destination, so that a prohibition to alter gratuxtogsly is im-

plied ; of eonsequence, the pursuer should prove the onerous cause of granting
the assignation ; for the narrative thereof, bearing that the assignee had made
payment to the cedent of sums equivalent to the bond assigned, is not evidence
sufficient of the onerosity ; otherwise, every persomn who was under a prohibition
to alienate gratuitously, might render such limitations elusory and ineffectual.

- Answered ; That the clause, upon which the defence is fourided, imports no

more than a substitution in favour of Fraserdale, wherehy the debtor was taken.
bound te pay the money, in case it remained unuplifted, which could not dis-

able the crediter, to whom it was payable simply, withqut any condition to dis-

pose thereof. It is true, Agnes preferred Fraserdale to her own executors, but.
there is nothing in the bond that shows she intended to tie up "her own hands ;.
2dly, The assignation was granted for an onerous cause, and the harrative there-

of presumes the fact to be so, the cedent and assignee not being conjunct per- .

sons ; but, whether onerous or not, is no way materlal seeing she could have
gratultously altered the sabstitution. :

Tue Lorps found, That the bond being for an onerous cause, Agnes Cock--
burn could assign it gratuitcusly.
; » C. Home, No 5I. p. go.
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November 2g. MareareT Ker against Ker of Keith.

1751

Marcarer KEr, and Johu Stevenson, her husband, pursued Alexander Ker
of Keith, her brother, upon a missive letter wrote by him to her, in these terms,

7



