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principal fum, or configned the fame ; or elfe he could not be freed of the annual-
rent, being fubje@ thereto by his bond. This caufe was ordained thereafter to
be further heard, and this interlocyter was ftayed.—Here it ‘may be queftioned, if
fums debtful by heritable bonds be arreftable, which has not been here dlfputed
for anfwer whereto, see K. Charles’ Parhament V. 2. P. 250.

- ~Durte, p. 93.

1633. February 26. RurnerrorD and TurRNBULL 4gainst their CREDITORS.

* O~E Turnbull, relit of Rutherford, being confirmed executrix to her hufband,
purfuing exoneration againft her hufband’s. creditors, by offering of -the goods in
the teftament, to be divided amongft them :  The bairns of John Pringle of
Cockle-ferrie defiring to be preferred to other creditors compearing, feeing they
alleged, they had obtained fentence againft the reli@t, for the debt owing to them
by the defund, and that they had arrefted in the hands of certain debtors, fums
owing by them, to the defuné their debtor, ‘whereby they claimed to be prefer-
red to other creditors, who had done po diligence at all ; notwithftanding where-
of, the Lorps refufed to give preference to this creditor, and refpected not his
diligence; but found that all the reft of his creditors, albeit they had done no
diligence, fhould come in equally with him, in partaking of the goods of the
teftament, according to the proportion of the debts, feeing the diligence was not
refpected in this cafe, where the defunét had died within thefe nine months, or
thereby, laft by-paft, and where the relit was only confirmed executrix, within
thefe fix or feven weeks laft by-paft ; fo that for the fhortnefs of time, there could
be no great negligenice nor omiffion imputed to. the other creditors.

- A& Craig & Gibson. Alt. Sandilands. Clerk, Gibson.
- C Fol. Dic. v. 1. p. 58. Durze,p 678.

N S ———

1738. December 22.
EArL of ABERDEEN agazmt The other Creprrors of Scot of Blair.

" Tue Lorbps, after a hearing in prefence, found, That an arreftment does not
fall by the death of the perfon in whofe hands it was laid, but may be made ef-
fectual againtt his heir by a furthcoming, where the {ubje is i medio ; and there-
fore the fubje in this cafe being in medio, preferred the Earl’s arreftment laid in
the hands of the defun&@, to an arreftment ufed by his competitors againft the
heir.

This was new, and till it fhall be followed by another Judgment cannot be
called a fettled point.

Fol. Dic. v. 1. p. 58, Kilkerran, (ARRESTMEN:.) No 1. p. 35.
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* % C. Home reports this cafe more at large thus

Tue Earl bein g creditor to Scdt of Blair ufed arreftment in the hands of Wil-
liam Blair his fon, and thereupon brought a furthcommg againft him, in which
fome procedure was had ; thereafter, William died, who being fucceeded by Ha-
milton Blair his brother, the Earl insisted in a transference againft him ; in whlch
‘compearance was made for the creditors of Mr Scot, who produced an arreft-
ment ufed for them, 1n’ ‘the hands of Hamllton Blair, after he fucceeded to his.
brother ; and objected, That the Earl’s arreftment perifhed by the death of Wil-
liam ; fo that no décreet of furthcommg could now follow thereon.

jmmerea’ for the Earl;; There is no other legal method known by which a

‘moveable debt can be taken in execution of a decreet, or apphed in payment of

‘a creditor, but by an-arreltment and’ procefs of furthcoming founded thereon ;.
and, if ‘an arfefiment_did import no more but a perfonal prohibition upon thﬂ

debtor, it is.not eafily conceived how the perfonal prohibition, while it is not-
eontemned, fhiculd eftablifh anght in the arrefter. It is certain, an mhlbmon,.

‘which is but aperfonal prokibition, gives no ation to the inhibitor, while it is
‘not Qount,eraé'ted 5 confequently, an_ arreftment is not a fimple prohlbltlon upon
the party, in whofe hands it i$ uled, to pay ; but it muft further give. fome right

to the arrefter, which is the foundation of a furthgoming. With refpe& to the.

particular effets whereof, it was obferved, That, as an arrefiment of a debt:
(which is the fubJeét of the prefent queftion,) gives the arrefter an aGion.for pay-

‘ment ; {o it is equally certain, thata creditor. cannot attain that end, without the:

intervention thereof :., "Hence it Would {feem to follow, That the arreffment is not.
a fimple. prohlbltlon Wthh may be. the. foundation. of a. reducion, if. it is con-
temned, but that it gives-a rlght fince there is no inftance in law. where.a peti--

tory action is competent, but. where there is a right upon.which.it is founded. -

zdo, It is equally eftabh{hed an arreﬁ‘.ment gives a. preferable rlghts upon- the

......

only,a perfonaI prohlbmon, and eI’tabllfhes no- rlght in the arrefter :. A perfonal

prohibition, while it-is fubmltte.d to, can be no- ftronger -than another perfonal-
prohibiton made by the fame autﬁorlty at any after penod ¢. & An inhibition .

ufed.to-day, and.ote. ufed ten Years hence;, if. the*debtor i in the mean time nei-
ther fells his lands nor mcumbers them, Wlll have. the fame effe®’ againft'an alie--

nation’ made after both Th1s demon{trates tfxat an arreftment, which;_ ffom the-

morment it is laid on, ‘gives an- aé’txon ‘and’a preference is not'a fimple perfonal

pmhlbmon but eftablithes a. rlght in. the arrelter. But,. 35, What puts the -

point beyond doubt, is;, That, fuppofe a debt be.affigned, and the affignation not
intimated, a. creditor’ of the cedent's. arrei’ung, will‘be. preferred’to the affignee,

afterwards intimating his afﬁgnatlon. ‘Now, if the arrei’cment was but a prohi- -

bition, What colour could-be. affighed’ f'or thls preference > 4o, Ttis upon the -
fame principles, That, if the debtor for payment of whofe debt the arreftment

was wled, happen to die, and another. creditor of his thould confirm the debt as-
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executor-creditor, whereby, if the arreftment were not in the cafe, he would
denude the bareditas jacens, and eftablith the nght in his perfon as effectually as

" if the debt had been affigned, and intimated in the defuné’s lifetime ; yet the

arrefter is preferable, which it is impoflible can be fupported, if an arreftment
were but a perfonal prohibition ; for the conﬁrmatmn is. no contempt, ’tis no

“deed, neither.of the principal debtor, nor of him i n Whofe hands the arreftment

was laid ; tis but a ftep of diligence allowed by the law to the co- creditor ; but,

“when an arreftment is. confidered as giving right and a prefetence, it follows, that

the after-diligence of the executor-creditor cannot exclude it, And, if this is
the cafe, That an arreftment creates a right' in the arrefter, tis not eafly to be
conceived. upon what principles this right, ‘and the altion thence arifing, fhould

become void by the death of the defender “"Tisan eﬁabh(hed rule, That penal
~actions do-not tranfmit, unlefs after lmfconfeﬁatwn but ’tis ‘equally eﬁabhfhed

That an action rei persecuteria, is as competent agam{’c the hexr as agamﬂ hlS pre-
deceflor, ‘and an action of fmthcommg 1s in no fenfe penal

Replzed for the creditors of Mr Scot, The dotrine, that an. arreﬁment falls by
the death of the petfon in whofe hands it is ufed, is a pomt ckarly eftablifhed by
all our Iawyers particularly Lord Stair, /i 3. tt. 1. lays it"down as a principle,.
¢ That arreftmient being a perfonal pI‘OhlblthIl ufed againit him in whofe hands
¢ the arreftment was made, 1f he die, it is not extendéd to his fucceﬁ’ms but they
¢ may difpofe of the goods or fums arrefted, unlefs it be renewed in thexr hands
* in the {fame manner as an inhibition, thch isalloa legal prohlbltlon extending
to heritable rights, as arreftment doth to moveables ; but, though the debtor,
¢ whofe goods or {ums were arrefted, di€, the arreftment cealeth not, &c W’here
the learned author juitly dittinguifhes betwixt the death ‘of thé" common debtor
and the death of the perfon in whole hands the arréftment was ufed ‘the arreft-
ment does not perith by the death of the one, beC'mfe it is not dlreé’ted againft
him, but againit the other, who is ll'lhlblted to pay what i 1§'in hlS hands until the
arrelter be fatisfied ; and fo far it agreés Wlth an xnh1b1t1on that it is a perfonal
pthlbltlon, but it differs in this, that the effe& thereof does not ceafe by the death
of the common debtor; a diftinétion which feems to have ‘been eftablifhed the
20th of Jan. 1681, Riddell, No r13. p. 783. Both'of them are only pevfonal dili-
gences, but neither gives properly a tight to the fubjeé'ts 'belongmg to the common
debtors. Heritages are only carried by ad]udtcatlon and inhibition is calculated
folely for preventing alienation : in the {ame manner, arteliment is allowed to
prevent the common debtor from running off with' hlS eﬁ'eéts, before they can be
decerned to belong to his creditors; {o that the furthcommg 1s nothing elle but
an adjudication in mobilibus, and the arreﬁment ‘the mtermz remedy, anfwering
the end in moveables, that an inhibition does in heritage ; not is there any reafon
for giving it a {’tronger effe than what is allowed to the other. This doétrine is
likewife laid down by feveral other lawyers, and not'd’ Iitﬂe confirmed from this
confideration, That it does not appear ever the point was fo much. as debated
As to the argument urged for the Earl, T hat an arreftment muft be fomethmg_

-~
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elfe than a perfonal prohibition ; it was answered, A fecond arrefter is preferable
to the firft, if he obtain the firft decreet of furthcoming, which is incompatible
with the Earl’s plea; and, if an arreftment give any right, {uch as a decreet of
adjudication or furthcoming, there is no reafon why it fhould prefcribe fooner
than forty years: neither is it inconfiftent with the notion of an arreftment’s being
only a perfonal prohibition, that they are preferred according to their dates ; for,
fuppofe one is laid on to-day, and another half a year jafter, and both arrefters
are infifting for a decreet of furthcoming, is it not agreeable that, in pari casu, he
who ufed the firlt diligence fhould be preferred ? And there is this good ground
for preferring the firft arrefter, That it was his diligence which prelerved the fub-
je&t in medis, otherwife the common debtor might have got payment from his
debtor during the half year that intervened betwixt the date of the firft and
fecond arreftment : it is likewile confiftent with this do&rine, that arreftments are
preferred conform to their dates in a competition with aflignees, according to the
dates of the intimations of their affignation ; for an affignation to a perfonal debt
being only a perfonal right, the cedent’s debtor is not obliged to know of any
private aflignation the cedent has made, until it be intimated to him ; and there-
fore, until then, he may bona fide pay the old creditor, who, till the intimation, is
confidered as the proper creditor. An arreftment has the fame effect, namely,
to put the common debtor’s debtor in mala fide to pay him; but then, that an
arrefter is preferred to a prior aflignee, who only intimates his aflignation after
the arreftment, feems to have been wilely introduced by our law, to prevent the
hazard that there was of antedating {uch latent deeds. And, Jg/ffly, As to the ob-
férvation, That an arreftment is preferred to an executor-creditor confirming the
debt, it was answered, The prefent queftion is only, whether it perifhes by the
death of him in whofe hands it was laid on, feeing it is admitted the common
debtor’s death does not alter the cafe ? for, as he is only called for his intereft,
the calling bis fucceflor is {ufficient ; and, as the inchoat diligence againft the per-
ion, In whofe hands the arreftment 1s ufed, may be thus carried on ; the arrefter
will be preferred to the other creditors of the common debtor, who {hdil confirm
‘the {fubject ; becaufe that i1s only a new ftep of diligence for affecting their debtor’s
means -and, as his death does not alter the arrefter’s diligence, the executor-cre-
ditors can be in no better cafe after their debtor’s deceafe, than they would have
been in by ufing-a fecond arreftment, in order to affect their debtor’s means, in
cafe he had been alive ; for the fums arrefted are indeed in donis defunéti, but
affe@ed by a prior arreftment that is not altered by the common debtor’s death ;
avhereas, from its nature as a perfonal prohibition, it perifhes with the perfon in
whofe hands the arreftment was ufed, he alone being perfonally inhibited thereby.

Tre Lorps found, That the arreftment does not die with the perfon in whofe
hands it was ufed, but may be made effectual -againtt his heir by a furthcoming,
the {ubject being iz medio.

C. Home, Ny I10. p. 170,
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