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“Three execu-
tors being
named by the
testator of her
Inst will, can
two of them
pursue with-~
eut the third?

14690, SOLIDUM ET PRO RATA. Sect. 14,

curators, whereof two or three were necessary, and were given sine guibus non, &c.
one of these could not insist in a pursuit without concourse of the rest, for the
satisfying of this executor would not be an. exoneration to the defender at the

hands of the rest of the executors.
‘ : Clerk, Scot.

Fol. Dic. v. 2. f1. 382.  Durie, f. 710.
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1788.  November 7. INcLs of Murdiston against MIRRIE.

Four creditors of a defunct having been cdnjoined in the office of executry,
and the debtor of one of the bonds confirmed having made partial payments to
one of the executors confirmed, but within the fourth part of the bond, the same
was objected to, as being more than the creditor’s claim extended to. The debtor
pleaded, That without regard to the extent of their respective debts, executors cre-
ditors conjoined in the office have an equal interest in the administration, and debt-
ors are in safety to pay an equal proportion to each of them. It was the unani-
mous opinion of the Court, That co-executors must all concur in pursuing or dis-
charging, because they have but one office, are one body, and represent the de-
funct as one person, and therefore any one making payment to a co-executor, with-
out concurrence of the rest, does it at his peril. It is true the danger is not great,
where the co-executors are nearest of kin, who have an equal interest, in case the
payment does not exceed the co-executor’s share ; but the case of co-executors cre-
ditors is different ; a voluntary payment in that case to one will be sustained or not,
according as the person receiving payment shall, in the event, be found a lawful
ereditor ; and therefore it was agreed, that in this case the payment was not law-
fully made. ‘

Fol. Dic. w. 2. pr. 383..

* * For Kilkerran’s report of this case see TiTLE TO PURSUE.

1764, July 11. v
Sir ALexaNDER GRANT and foun GrEGORY, against REPRESENTATIVES of
CampeeLL of Monzie.

Mrs CaMPBELL, by her last will and testament, executed at Londom, 28th:
March, 1763, after bequeathing some legacies, ¢ Settles the remainder of her
goods, chattels, and personal estate, upon her executers after named, to be applied:
and disposed of in such manner as the survivers or survivor of them shall think
fit ; and nominates and appoints Sir Alexander Grant of Lomdon, John Gregory
of Conduit-Street, and Matthew Gregory of the Island of Jamaica, executors of.



