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A baftard
may convey

his effetts, by !

a gencral
difpofition, if
it is not of a
teftamentary
nature..

1352 BASTARD:

eaninot be controverted, but the  whole, 4000 merks might have been wared out
upon 4 bridge there, of a fine ftruGture; and therefore the executor fhould not:
lugrari ex sua culpa, but the {uperplus ought to be difponed for another like pious:
ule.: 'And asto the defence of the gift of baflardy, it ought to be repelled, in re-
fpe@ of the legitimation produced, whereby the King gave tesamenti Faionem
to the defun&, though a baftard. B K :

Tye Lorps {uftained the procefs at the purfuers inftance, and found, That the
executor had no fulfilled the defun&’s will, and that the fuperplus ought to be
employed to another pious ufe; and therefore the Lorps ordained the reft to be.
beftowed upon the other bridge, defigned by the Juftices of Peace ; and ordain-
ed the name-and arms of the defunét to be put on the bridges ; and repelled the
defence of baftardy, ini refpe@ of the legifimation; - -~ . .

Fol. Dic. v, 1. p. 92, Stair, v. 2. p. 621..

1739." Fuly 20, | R o
ANaszL Ewing, Relit of PaTrick GLeN, against Jonw Semerr,

- ANapeL Ewmne, as having right to-a bond due to' her deceafed hufband, by
virtue of a general difpofition from him, ‘brought an a&ion upon the paffive titles.
againft Johrr Semple for payment. The defences were, 1mo; That Patrick Glen,
the creditor in the bond, being a baftard, the purfuer: had: no {afficient title in’
her perfon to infit for payment, the having no partic‘lil‘ar tight thereto, but only:
a general difpofition, which could avail no miore' than a'teftament would have:
done. 2ds, That the bond was null, in regard the writer was not defigned: before:
inferting of the witnefles, as law requires ; and although it wete not ixeéefi‘ary=
for the writer of a paper to be defigned before inferting of’ the witnefles, yet it is.
at leaft neceflary that he fhould be fome way or other ‘¢ertainly deferibed, which

“he is not in the prefent cafe, the bond only bearing in . the end of it to. be-fub-.

fcribed before thefe witnefles, John Buchanan maltman:in. ‘Dumbanton, and: Adam-
Colquhoun fervitor to James Duncanfon at Garfhake; writer hereof 5. which. leaves.
it ambiguous whether Adam Colquhoun or James Duncanfon. was writer there..
of. ' : . o } i
. Answered for the purfuer : That her title not being' revocable, was. not of a
teftamentary nature, but was. to be confidered as a deed iuzer wvivos ; that the
a& of Parliament requiring the defigning of the writer, before inferting of the
witnefles, was in diffuetude ;. and that it is plain from the bend, Adam Col-
quhoun, one of .the fubfcribing witnefles, is the writer thereof. -
. Replicd : A baftard by law has no tesigmenti Jadio ; neither can an executor’
be confirmed to him upon .any other title than. qua creditor ;. whence it follows,
that, as the purfuer’s title is in efect a teftament, requiring confirmation in ordes
to its .eﬁzibliﬂlinga complete right in the perfon of the difponee, who cannot be

-
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fuid to be a’creditor to the defundt ; -that. therefore there is here no habile tranf=
miffion. of: the right, as appears from Stair, .p. 427. (446.) 5 and the decifion 28th
November 1691, Stewart ;* where it was found, Thata baftard’s wife having a ge-
neral difpofition fromi-her hufband, could claim no right in virtue thereof, but had
oaly that fhare of her hufband’s effe@s. that fhe would ;have been entitled to by.
thelaw, had no difpofition been granted.. ado, By the expsefs words of -the; flatute
£79. Jaties V1. the: bond. in:queftion ;ought to-be found mall, fince the writer.is
not at all” defigned. before- the: inferting..of the witnefles; as;that law, requires :
And the defénderis at a lofs to underfiand how it can be.faid to be in diffgetude ;
as he believes, from the date thereof, to this day, very few writs-of confequence;
" written. by men of knowlege, -have omitted ; the. formality there required. . Buty
fappofing it might be difpenfed with; ftill the writer fhonld be defigned with cery
tainty ; whereas here it is quite ambignous.; whether; Adam, Golquhoun or. James

Dusg¢anfon .wrote:it, the. Words, noriter. beredf, being immediately fubjo‘med to

Hs name and defignation. Nor will-the sth. adt, 3d. Parl. Charles II. allow this-

defeé to-be fupplied by a condefcendence:”
Tur Lorps repelled the:defences, in refpect of 'the anfwers: ; See WrIT. .~
G. Home, No 228. p. 213;-
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b whist Chfes a Baftird’s Effels full to thediord:of Regality:..

w601, Fune.. -t T BucHANAN. against* CAMPBELL..
Mgz Joune Davzere;- and*Susammea= e _his. {pous, -havand be gift of

our. Soverane Lord, the efcheit of all guddis and dettis; whilk. pertenit. to - um--
Campbell; dochter to the faid*Safanna and umquhile :Colene

quhile- : _
Gampbell, baftard fon to Archibald Erle: of* Argyll, procreat betwixt the faid
Sufaringnd’ the faid Colene, as:ultimar bares, to.the faid dochter- deceifs, and
- without opy Jawful airs, purfuif the Laird,of Caddsll, as aire be provifion to the

fid Lquhile Coléni, for the foume of ane thoufand punds, whilk'the fiid Co-

lene, be contra@; had obligit him, his heirsand Ticcefbié t Hidlarids; 'tb pry to

the air’s femell to be gottin betwixt him and the faid Sufanna, the foume of ane.
thoufand pundis.—It wes allédg#] That his idotratour. Sould hayenaadion upone

his Majeftie’s gift, ‘becaus-the lands-to the whilk Caddell fucceidit, lay in the Re--

3 <

s'Efls of ‘Argyll' be verten-of his réghlifitel [t 'wes ahbrit;"That the gift of

4

- iémis bares, could not pe rtene to the Lord of Regdlifie be ¥he general privilege:
of: regalitie, unles he wer inifeft -in that”privilegé: perexpressum,-the famd being,

#Foie Huspann and Wire,

gﬁl‘iﬁé of ‘Argylly and the perfors-dwelt thiiiiey s Sii>fiat/thie ! gift: appertenit Jto
X

t’ﬁin%%is; PiMlaid e, deccis of perfinis havantl it Bwfuairés 6F. thairawn blade as
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Lands or
goods of a
baftard, or-
perfon de-
ceafing with~
out heurs,
pertain not-

‘to the Loid -

of Regality,
unlefs fpeci~
ally exprefled *
in his infeft~
ment. -



