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1439. Februdry 20. Rose agéin.ri Earr Moray.

I~ the contract of marriage between -James Lord Down, eldest son to Alex-
ander Earl of Moray, and Lady Catharine Talmash, the Earl disponed his lord-
ships of Down and Pettie ¢ to the said James Lord Down, and the heirs-male
of the marriage, which failing, to 4he Lord Down’s heir-male of any other
marriage, which failing, to return to said Earl hlmself his heirs-male and as-
signees whatsoever.’

Upon James Lord Down’s death in 168 5, without heirs-male of his body, the
Earl his father took up the estates of Down and Pettie uponr the clause of re-
turn in the Lord Down’s infeftment, without serving heir to him ; and upomr
Earl Alexander’s death, Earl Charles his son served heir to him therein; and
the present Earl Francis served heir therein to his brother Earl Charles.

Colonel Rose having right to a debt due by the Lord Down, pursues Francis
the present Earl of Moray upon the passive title of behaviour as heir to Lerd
Down, to whom he is apparent heir by the infeftment 1648, and whose estate
he possesses ; at least, 2do, on this ground, T'hat Earl Alexander having possess-
ed the estate of Lord Down several years, without making up any title, where-

‘by he became liable for Lord Down’s debts, though the passive title, so far as

penal, did expire, and did not bind his heirs, yet to the extent of the real
value of Earl Alexander’s-intromission, Earl Charles his second son and heir
served tc him was liable ; for so far the passive title was not penal. And on
the same principles, Earl Charles having also intromitted, the defender, as heir
served to him, is liable to the extent of the intromissions of both Earl Alex-
ander and Earl Charles; and 3¢i0, upon the same principles for his. own intro-
missions.

Tue LorDps gave no judgment upon the first point, How far the defender

‘was liable upon the universal passive title of behaviour ; but it appeared to be
- ‘there opinion, that he was not universally liable, as behaviour is animi, and that
‘the defender’s possession upon a service, however erroneous, discovered no in.

tention of representing Lord Down. But then it was thought to admit of no
doubt, that the defender was liable to the extent of his own and his predeces-’
sors intromissions with the bareditas jacens of Lord Down. .

Accordingly ¢ so the Lorps found;’ which was all that the pursuer had
occasion for, as a small part of one year s intromissions was sufficient to answer
his debt.

‘Whereas some of the Lorps had pointed at the defender’s being liable upon
the act 1695, the Court was of opinion that the present case did not fall under
it, as there was neither here any right purchased, nor any passing by of an im-
mediate predecessor and serving to a remoter ; nor was there a possessing with-
out a title, though the possession was upon an erroncous one; and that there-
lare it was a case not provided for by the act.
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- Butthere was another pointabout which the reporter doubted; ?haw ﬁm'. a%hengh
‘in-the case of -the moveable passive titles it is usual to allow a putssuer. ingisting
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on the universal passive title, to restrict his libel to actual intromissipn, the

same was to be allowed in the case of an heritable pasiive title, of which he
knew mo instance ; though in the vote he concutred vmh his brethren, who un-
animeusly found -as abowe. .. : '

It is indubitati juris, that with rCSpcct to the method of the disponer’ s mak-
ing up His title in the event of a clawse of return’s taking effect, there 'is no
difference between: such clause-of return:and a commen- substitution ; for the
fee being once vested in the disponee; the estate, upon failire of hinr and. the
" heirs substitte to-him, eennet in either case-be otherways taken up than by
infeftment as heir to him ; and which ity this case was supposed to be no §aeg-
tion, which is rather streng\er ithan.a decision.. .

It is no less true, that where an estate is dxsponed toa presumptwe heir and
the heirs of his body, with a clause of return: tottie granter on failure of such-
heirs, such clause of return is hcld as no other than a simple substitution, and_
““does not restrain the disponee even from gratuitously " alienating’ the estate di-
xectly, or indirectly, by comracting debt ; shongh where such clapses are in a
conyeyance to @ second son and the heirs of his body, 1o return to the famll;
on the failure of siich heirs, the secand son is understoed to be limited from
domg gratmtous deeds in pxe}ud,gce of the clause of return ; -but even in that
case, where ‘there are no prohibitory . and irritant clauses supperadded such clag§¢
Of rctum has no effect agamst AN enerous creditor,
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1742, _‘7’anuar_y -— Rawnt agmn.pt BAIJLEN! “

Ina process upon. the passwe §ll’.]£5 bqfere thc mfeuar Court, for ?aymenj:
of a bill sccepted by initial letters, the defender having denied the passive
titles, and also proponed an exception to the validity of the bill as only accept-
ed by initial letters; the Judge sustained process; the pursuer proving that the
“defunct was in use to subscribe by initials ; and upon advising the proof, ¢ found,
that the defunct was in use to subscribe by mmals, and sustained the "bill; and
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found the defender’s proponing a’peremptory defénce wws“ ag- acknoﬁledgmem R

of the passne titles, and decerned.’

When ina’ suspensmn of this decrce the case came ‘befont the ‘Lorps by |

petition against the mterlocutor of an Ordmary, ﬁndmg the letters ordcrly pro- "

ceeded, the Lorps demurred pretty much. .

~ It was on the one hand observed, that it had ‘been ‘of old - established, ‘that

proponing of paytient was an acknowledgrhenr of the passive titles;- that’ it
had been long a disputed’ point, whetlrer or not 1hat was to-be extended’ to the

‘proponing of prescription, and that at last it had prevailed that ;;; should ; bt
Vor. XXIIL _ 54 QG ‘



