Sier. 1. PASSIVE- TITLE.
It-was pleadc'd in defcnce That for'so small an intromission he could not be
: ovcrtakcn on this passive’ title, .especially when it appeared from the apphcanon
of the sum received, thit he had no intention to defraud his father’s credltors.
In support of this dcfence ‘the decision, -Reoch against Cowan No 50. p 9828
and Stark and Tam agamst Jolly, supra, were adduced

It was answered . er the creditors, That (as my Lorﬂ Staxr observcs) al-

though intromission by strangers, who ‘have not so casy ‘access to- embezzle

defunct’s moveables, must be per quasi universitatem; yeta: very small mtro-
mission should be sustained against an apparent heir, who, may huddle uphis
intromissions, and in time ascribe them to singular titles, &c. B. 3. T: 6,
§3 That there was no necessity of instructing fraud - m such an- intro-
“mission, but the bare contraction'sof moveables by the heir was sufficient § and

if intromission to the valde of L.28 should not subject ‘hictt as well as a thous-

- and, then no rule" could—bc‘ fixed. As'to the ‘decisions it ‘Was asswered, That

they ‘were with respect totheé uplifting of small sums due to a defunct, where-

the danger was ot near s great, because the debt would remaih due if uplift-

ed without a title, and likewise a legal evidence might. be had against the in-:
tromitter, viz. his discharge to the debtor ; ‘whereas the ipsa corpora of move-

—

ables may be easily embezzled and no vestige remain.

" Replied, That as this passive title was not dymgned for “a snare, the intention-

and animus of the party was to be observed, rather than the fact; and it could
not be supposed, that in the present case the heir, by sellmg of a stack of corn,
designed either to defraud the creditors or enrich himself; and as my Lord Stair
‘says, B. 3. T. 9. § 7.
* not infer this passive title.

“ Tue Lorps found the intromission bemg with one partxcu]ar of small’
_value, not relcvant to sub_]ect the defendcr to the passwc tule of vitious intro--

‘mission.’
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17 39 7anuary 26 : BLACK agaz‘mt WaLLace and KiNes.

 Mary WALLACE being due- the sum of 1000 merks by bond a. px‘ocess for
, payment was brought after her decease against Elizabeth Wallace her sister,
and John and Mary Kings, her children, concluding upon the passive title vi-
tious intromission. The Lorps found it only proved against Elizabeth Wallace,
‘That she had some small movcables in her custody for the behoof of John and

‘Mary Kings, which had been in the possession of Mary Wallace precedmg her .

decease, and that she delivered these moveables to John and Mary ngs upon

their receipt ; and found such custody.and delivery not relevant to infer the
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-passive title of vitious intromission against the said: Elizabeth Wallace ; and

found it proved, That the defenders John and Mary Kings did receive from the
said Elizabeth Wallace some of their mother’s bedy clothes, a five guinca piece
of gold, and four small pieces, in value 23 shillings, and some houshold furni-
ture, that had been in the possession of their mother before her decease, for
which they granted receipts in'process to the said Elizabeth Wallace ; but in
respect of the small value of these particulars, and that special receipts were

granted for them, and of the uncertalnty -whether the articles of houshold- plen-’
~ ishing did truly belong to Mary Wallace the mother, or to Mr ]ohn King her
‘husband, and had only remained in her custody after the husband’s death with-

out title ; and that by the proof it appeared, that the bulk of the effects of

Mary Wallace bad been rouped by John- Wallace her brother; found, That

John and-Mary Kings their intromission with the small particulars contained in
the receipts, could not, in law, be construed an intromission per universitatem,
and therefore not relevant to infer the penal passive title of vitious intromission
agamst them, -

Fol, Dic. v. 2. p. 41.

1756 March g. | S
WiLLiam CUMMING, and Others, againse Arcuisap Harr, and Others.

ALEXANDER Law died suddenly and insolvent, Hart, a creditor, immediate-
ly upon his death, preferred a petition to the Commissaries of Edinburgh, set-
ting forth,.* That Law had died suddenly ; that he owed considerable sums to
¢ Hart the petitioner; that there was reason to suspect that his effects might be
« embezzled, in defraud of him and the other creditors; therefore praying
¢ warrant to sequestrate and seal up thc defunct’s effects for the behoof of all’
¢ concerned.” :

The Comrmssarxes granted the des1re of thls petmon. The goods were in-
spected, and the warehouse locked up by Smith, an officer of court. Next day
Smith inventoried and valued the goods, and took custody of the key.

A few days after, the defunct’s relict granted ber obligation, with two cau-
tioners, to Hart and the other defenders, that she should roup the effects which
had been sequestrated, and apply the price towards their payment ; and this
obligation, with an inventory, of the goods, was delivered to John Watson doer
Watson informed Smxth ‘that the creditors had come to an
agreement with the relict, and thcreupon got the keys of the warehouse from

“him and delivered them to the relict. She rouped the goods, and Wlth the price

paid off the defenders.

Cumming and other creditors, not parties to thxs transaction, pursued Hart
and others for paymcnt of their dcbts, upon. thc passive title of vitious intro-
mission.



