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1726,  Fanuary 26.
Marquis CLYDESDALE against The Eart of DuNpoNaLD.

Tue law of death-bed takes place in favour of all sorts of heirs, whether the
destination be by infeftment or only in a personal deed.

Fol. Dic. v. 1. p. 211

¥, % See This case voce Base INFEFTMENT, No 3. p. 1266,
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November. IrRvING against TRviNg and her Husband.

1738.

A pisrositionN having been granted in Jgge poustie to a younger son, with a
power to alter, thereafter a new deed was granted. in favour of the son of the
said younger son, with a substitution to.the eldest son ; and; after all, a:third
deed on death-bed to the said som of the younger son, his heirs-and assignees.

Of “this last deed, a reduction on the head of death-bed being pursued by-
the eldest son, not only as heir at law, but as heir substitute, and of which.
right of substitution he could: not be deprived on death-bed ; it was found, ¢ He
had no right to reduce either as heir of line; because of the first disposition in-
liege poustie, or as heir substitute ; because, however a substitute has been found
entitled to reduce, that was only where the deed was prejudicial to the institute,
But, in this case, the institute was not prejudiced but benefited ;.and in no case.
can the substitute reduce where the institute could not..

Kilkerran, (DeaTH-BED) No I. p. 1351,
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1740. November 18.  WiLLiam HEDDERWIEK 4gainst James CAMPBELL..

WiLLiam PRINGLE, upon deathbed, made over certain heritable subjects to
Mary and Marion Pringles, his two daughters, and only children, and failing
of these, im favours of James and Adam Parkers his nephews; Marion, the
younge‘st daughter, died an infant, and Mary, the eldest, married the saiq James
Campbell, to whom she conveyed the whole subjects, (by a postnuptial con-
tract), disponed by her father, and thereafter died, in minority, without issue,
William Hedderwick being likewise a nephew to William Pringle, by his eldest
sister, and being by his uncle’s death-bed deed cut out from a share of the suc-
cession to him, upon the failure of his two daughters, brought an action of re-
duction of that deed against James and Adam Parkers, as done on death-bed, to
his hurt and prejudice ; and against the said James Campbell upon the head of
minority and lesion. In support whereof, it was pleaded, That the law of death-
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bed takes place in fayours' of remotexr heirs, as well as thasé that are immediate
heirs to the granter, unless such deed: has been rat;ﬁ.cd by a person having a
title to quarrel it 3 and that, in the pyesentcase; there is no such ratification of
the deed in question as ought to exclude this action; see chap. 18. § 7. Book 2.,

of the Reg. Maj. chap. 13. stat. Wil..€mig, ¥..1. Dieg. 13. § 36. Margaret Gray, .
No 16. p. 3196. ; Sir Jobn:Kepnedy, No:22.p. 1681. It remaing then to be -
considered, if Mary and Marion- Prmglés, the daughters of William; so far ac- -

quiesced in and homologatcd the deed in questxon ag~to.exclude the pursuer.

As to which, Mgarion died-ap-infant; and sp could not:do any deed.importing
an acceptance thereof ; and as for -Mary, the other daughter, .she.never made

up any title as heir to her sister, to-her interest in the subjects contained in her -

father’s disposition, and which remain iu-ha@seditate of Marion at this day ; and
the acceptance of the deed quarrelIed by Mary the eldest daughter, appearmg

only by.a postnuptlal icontract of marriage, cannot ‘exclude .the pursuer from -

this action, in yegard she died in minprity ; during which time, as she could not
by any deed.of hers settle dpy order of successors in heritable subjects, neither

could she so far tatify Her father’s deed,.as to exclude -any  person who had a -

legal title to.quarrel t,he same ;- nay, she coyld have revoked that acceptance,

and insisted in-a:reduction of tlge deed in (;uestxon, since she was Jeased thereby, .

in so far as substitutes were named by her fathpr to-her, to the exclusion of her

mrearest heirs 3 ‘much more has the. Pursu;r ‘who is chreﬂy hurt, a nght to ingist

in the present action, now that' the succession is opened to him. -

Liswered for ]ames Campbell ; That sgppgsmg sthere had béen np deed of
the nearest ‘heir, either exprest or 1m9hed homologatmg and accepting of -Wil- -

liam Prmgle s death-bed deed, yet that no action of reductlon was competent

to a remote heir, when the nearest and immediate heir was. institute; but as .
this is:not the present case, it” was needle,ss to -insist Lpon it. . Furthg;, it was - ”
said, that if. either Mary or- Marion ;Px;pgles accepted of the dxsposxtnon from -
their father, such acceptange excluded all otber remote ’“hﬁll's, such as.the pur- -

suer, from challenging the same upon the head of dcath ‘bed.  2do, That Marion
Pringle’s share of her father’s estate:was fully vested.in. Mary, by her survivance,

without:necessity of a-service, in terms of-the deed quarrelled. 3¢io, That it

was jus:tertéi tothe pursuer to make this objection.. And, /astly, That Mary -

cowld not revoke the aggeptange, as. ‘the tevms of the contract of marriage were

reasonable, ‘and that it i certain minors may cnter into marriage-contracts ; and

that it could not be-maintained she was leased by accepting her father’s dispo-

sition, and possessing the subjects disponed ; which exeluded the pursuer from -
guarrelling the dw@asg,tpa on the head of death-bed, and consequently, from
guarrelling the marriage- -settlement she afterwards made with James Camp‘peﬂ ,

See 4th Tuby 3632, Davidson against Hamilton, voce MiNor 3 22d NoVPmber
1664, M‘Gill agaiost Ruthven, voce HomoLocaTioN.,

Tue Lorps found, that the institutes im the disposition quarrelled, who were
nearest heirs at the time, having attained possession, the same is not reducible

x
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at the instance of the pursuer, a remoter heir; ;md therefore found him not en-
titled-to insist in-this action of reduction. ‘ v
‘ ‘ ‘Fol. Dic. v.'3.p.169. C. Home, No 158. p. 268.

‘1741, "February. Curistian.Bece ggainst James ARNor.
DesaTeD, but not determined, whether a donatar of w/timus beres has the
same privilege with.a natural heir-to reduce a deed done on death-bed ?

Rem. Dec. v. 2. No 18. p. 32.

R e ——

‘1744, Novermber 2. -CLEeUCH ggainst LESLIE.

“James Lesuie disponed his estate on death-bed to Archibald his eldest son,
_and the heirs of his body ; whom failing, to the children of John his second son,
.with the burden of an yearly liferent to Violet Johnston his eldest son’s wife.

Archibald, the eldest son, about a year after his father’s death, died without

issue ; and, on death-bed, ratified his father’s disposition, by executing a new
.Bisposition in the precise terms of it.

‘In the action of reduction of both dispositions, by John, the second son, on
the head of death-bed, it was found not competent to him to quarrel Archi-
‘bald’s ratification on the head of death-bed, for this reason, that none can object

death-bed but he who is heir to the granter in the subject from which he is by
that deed excluded ; but, as Archibald died in the state of apparency, quoad
the subject in question, and that, by the disposition to him from his father, the
pursuer was excluded, and he could in no shape qualify his being heir to Archi-
bald, he could not therefore quarrel any deed of Archibald’s.

Fol. Dic. v. 3. p. 169. Kilkerran, (DEATH-BED) Np 3. p. 152.

*.* Lord Kames reports the same case :

Jamxs Lesuie of Newgrange, in May 1737, being on death-bed, disponed
certain subjects, worth about L. 60 Sterling yearly, to Archibald Leslie his
eldest son, and the heirs of his body ; which failing, to the children of his se-
cond son John Leslie, excluding John himself frem the succession. And the
disposition is burdened with L. 20 Sterling yearly, in name of jointure, to Vio-
let Johnston spouse of the said Archibald Leslie, In March 1738, Archibald
Leslie being also on death-bed, and having no hopes of issue, disponed the fore-
said subjects to James and Elisabeth Leslies, children of his brother John, bear-
ing to be for fulfilling his father’s disposition ; and specially ratifying the said
provision of L. 20 Sterling yearly in favour of Violet Johnston his spouse. Joha



