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-That, by this maxim, an execution thould be prefumed, which does not appear
ever to have had a being.  As to the argument drawn from the claufe in the de-
creet, referring to the letters and executions thereof, it was- anfwered, There is
nothing more commeon than to {peak of executions, although there is but one ;
{urely the overly mentioning thereof, in a relative claufe of a decreet, does not
prove that a party was called, who is not-once faid to be called through the whole
of it. . The fa& being then fixed, that the fpecial charge was not executed againft
the tutors, the effe@ muft be the fame as if it had not been executed at all ; for
an execution againft a minor is good for nothing, if his tutors are not cited, as, in

that cafe, he cannot deliberate whether to enter or not; of courfe, a decreet,

which is liabke to fuch deﬁeé’cs muft be null and void.

Tre Lorps found tie objection, That it does not appear the faid letters were.
éxecuted againft the tutors and curators, but only againft the minor, not relevant

to reduce the adjudication 7z tato, but only to reftriét the Fame to a fecurity for
principal fum, annualrents, and neceflary expences.

Fol. Dic. . 3. 7 G Home,No 69 p. 118,

Rt

1741 July3.
ANDREW HuxteR of Lochrmny agazmt ELIZABETH and MARGARET HUNTERS

In the procefs of declarator of expiry of the legal of three adjudlcatlons pur--

fued at the inftance of Lochrinny apainft the defenders, it was objected, That
the fpecial charge, whereon one of them was founded, is blank in the lands, and,
- confequently null, the defenders father not being infeft at the time..

- Anfwered, That although the defenders in that adjudication, were. only in a
ftate of apparency the time of leading thereof ; yet, as.he was afterwards infeft
in the lands of Greenan, one of the three parcels adjudged, his pofterior infeft-
- ment muft accrefce, and validate the adjudication as to that parcel.

- Replied, That an adjudication, only taking the right out of the perfon of their
father, fuch ashe had it at the. time of the adjudication, which, in.this cafe, was

none at all but a mere right of apparency ; tus pofterior infeftment can. never ac-.
crefce, no more than an adjudication could be made to carry an eftate, pur--

chafed after the date thereof,

Duplied for the purfuer, The fimile, though juft, does not apply :- For here the.
lands of Greenan were a part of the heritage that. belonged-to the common debt--
or, and. which fell under his right of apparency to his father; and, it being in-
firu@ted that he was infeft in thefe lands, though after the date of the adjudica-
tion, fuch infefrment muft accrefce to the: adjudger. And as to the. objettion,
that the lands are not filled up in the fpecxal charge, it is believed, he cannot be:
in.a.worfe fituation, than if no fuch charge had been produced, the decreet.nac-
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rating it to be produced, and fo a complete diligence by itelf; and the purfuer .
is not obliged, po/f tantum temporis, to produce the letters of fpecial charge.

Tue Lorps fuftained the nullity, in fo far as to void the adjudication as to the
accumulations and expiry of the legal, referving to be heard, whether it is void
in toto.

Fol. Dic. v. 3.p. 7. C. Home, No 174. p. 2.90.
—————— R ———

r743. February 4. MaxweLL against MAXWELL.

MaxweLL of Friarscarfe, granted bond to Stephen Irvine, and the heirs of bis
body ; whom failing, to Margaret, his eldeft fifter. She, upon the death of her
brother, affigned the bond to one Bentruck ; Bentruck conveyed it to Maxwell
of Barncleuch, fon to the faid Margaret. Maxwell of Barncleuch, led an adjudi-
cation upon this bond, againft the lands of Friarscarfe. It was odjected, in an af-
ter queftion concerning the rights of thefe lands, that the adjudication was null,
1mo, becaufe it bore date 21ft January 1693, and yet intereft was accumulated
at Candlemas 1693 ; 2do, That no fervice appeared of Margaret to her brother
to afcertain the tailure of iffue of his body.

Trr Lowrps reftricted the adjudication to a fecurity for principal, intereft, and
neceflary expences.

“Fol. Dic. v. 3. p. 8. from MS.

December 16, Sir TuomMas MAXWELL against James PaTersoN.

1751.

James Parerson of Whitefide, purfued Alexander Murray of Drumftenchall,
for two bonds granted by his predeceflor, for which he obtained decreet before
the ftewart of Kirkcudbright ; and charged him to enter heir in {pecial, narrating
in the letters the bonds, but omitting to mention the decreet : And afterwards
led an adjudication, founding on the decreet and fpecial charge.

Objetted for Sir Thomas Maxwell of Orchardtoun, a poftponed adjudger, the
adjudication is null ; the fpecial charge, which was the grourd of it, proceeding
only on the bonds, and not on the decreet, whereby the defender became liable
therein : It is not enough a perfon have in him proper titles to fupport his dili-
gence, if he do not found it-upon them.

'The Lord Ordinary, 26th November, ¢ Having confidered the objection, together.
with the letters of {pecial charge objected againft, and the decreet of conftitution ;
repelled the objetion, that the faid decreet of conftitution was not narrated in
the letters of {pecial charge, in refpect that the fame was obtained prior to the
date of the faid letters. ‘

And the Lorps refufed a bill, and adhered.

Pet. 4. Pringle, )
Fol. Die. v. 3. p. 7. D, Falcener, v. 2. No 246. p. 301.





