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tures ; however, the purfuer did not infift on the penalty, but reﬂn&ed his a’éhom
to the nullity and repetition of the money paid. g

For the defender, it was pleaded, That the penalty in the act, upon the receiv-
ers of any fums not contained in the mdenture, is only a forfeiture of double of
fuch {fums received ; the one half to the Crown, the other to the informer. 2db,
The guinea does not fall within the ftatute, it being no part of the apprentice-fee,
dire@ly or indireély, but was given as a complimént to his wife, half a year after
the date of the indentures, for taking care of the young man, who was kept at
bed and board in the family ; and, if fuch gratuity is conftru&ed to fall within
the a@, it would reduce the moft part of the indentures in Scotland, this being
the known cuftom with refpeét to all houfe-apprentices.

Tue Lorps found, That the forfeiture, by the ftatute, is only double the fum
received by the defender’s wife, and that the fame is recoverable only in the
Court of Exchequer; and therefore repelled the reafon of reduction founded
thereon ; but found the indentures could yield no action, and that there is no re-
petition of the fum in thefe indentures competent to the purfuer.

C. Home, No 8o. p. 132.

1742. Fume 29, Jomn, &c. WRIGHTS 4gainit Exsten LuMsDEN.

Ensien Lumspen having enlifted George Clark, John Wright claimed him as
his apprentice, conform to indentures produced. The _quhces of Peace declared
Clark free from his Majefty’s fervice, and that he belonged to John Wright his
mafter : Whereupon Enfign Lumf{den offered a bill of fufpenfion, and pleaded
That there was no exprefs {tatute prohibiting the enlifting of apprentices; that
there was nothing in- an. indenture to give it a preference, in that particular, to

every other contra¢t. It is no more than a contralt in. ertmg ; and yet it was
never pretended, that any other contra@, verbal or in writing, 'did afford the cre-
ditor in fuch contract a right to claim his party from his Majefty’s fervice. It
was never alleged, that an hired fervant, if enlifted, could be claimed by his maf-
ter ; yet he is.as much under contract as an apprentice ; with this difference, that
the term of his fervice is generally thorter, If one was bound, by charter-party,
to perform a voyage, this would not give the merchant a right to claim fuch man.
from the fervice ; for this good reafon, That there is no.exception or exemption-
of perfons in the adts of mutiny and defertion. See a¢t anno 12mo, Anne Regine.

For the mafter it was urged, 'That the queftion is here about the power a per-
{on has of enlifting himfelf voluntarily ; the King’s prerogative has no concern in
that matter ; it muft depend on the power one has over himfelf; and none can
be a volunteer, unlefs.he is at his own difpofal : and, therefore; to encourage fuch
people to enter into the fervice, they are to.receive L. 4 Sterling as a premium,
or enlifting money, by acts made in Queen Anne’s time. And by none of the
recruiting aéts made in that reign, were they in force, as they are not, could
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" George Clark be prefled into the fervice. It would feem abfurd, therefore, that
" the will of him, who is not at his own difpofal, but is a bound apprentice, fhould
liberate him from his mafter’s fervice.

The Lorps refufed the bill of fufpenfian.

Fol. Dic, v. 2. p. 32.  C. Home, No 200. p. 333

* ¥ The fame found in a cafe, in which the parties were STEWART againit
' GranT, 26th November 1778, not collected.
' Fol. Dic. v. 2. p. 32.

1754, Febraary 14.
SYLVESTER DONALDSON agam;t WILLIAM Fuvrron.

Fouron put gut. his fors spprentice to Denaldﬁm fhoemaker. The fum to be
. given with the apprentice was not inferted in the: indénture ; but, in lieu thereof,
. Fultor accepted a bill for' E: 3% 3 Sterling, payable -to Donaldfon Donaldfon

. having charged on this billj Fulton fufpended ; and the cafe was repotted by Mr
. Alexander Bofwell of Auchinleck, Lord Probationer. -

Pleaded for Fulton the {ufpender : No adion can lie on this bill ; for that the
.indesture on account whereof it. was granted, is itfelf void. The a& ofl. Ann.
. .cap. 8. provides,that the full fum of money received, or in anywire direétly or in-
. diréHy given, with every apprentice, be inferted:in the indenture ; and in default
. thereof, that the indenture be void, and the apprentice incapable of acquiring his

freedom, or of exercifing his intended profefion. Now, in the prefent cafe, the
_fum given; with the apprentice was not inferted in the indenture, but a diftin&
fecurity taken for it ; the indemture is therefore void by the ftatute ; and the bill,
- 88 it cannat be feparated from its caufe, muft be alfo void.

 Pleaded for Danaldfon the charger: When the fum given with the apprentice:

is not infexted;: the aQt of. Ann. cap. 8. voids the indenture, but not any feparate
_ obligation for fuch fum: ‘And therefore, although the indenture fhould be found
.. void, the bill muft fubfift. . The caufe of granting the bill was not that the ap-

_prentice might be free. of a corporation, but that he might be taught the trade of
{tmmaker ;:8nd; this:caufe is not removed by the voiding of the mdcntnre.

~ Thus. Ldnm fuﬁamad the reafons of {ufpenfion.

L CAe e Al Wakdmbum, Reporter, uchinkech.

) 24 Dic. w. 3-p- 32 . Foc. Col. No g8. p. 149.
Dalymple. , .
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