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WILLIAM*HAMILTOI& ‘Writer'in Edmburgh and CoLiN memzm Goldﬁmth
o 1 * there, agam.ft Sm JAMES CAMPBELL of Aberuchil, - Sy

IN a: cormpetﬂnon betvnxb Wﬂham Hamllton and Cohn Mackpqzac, aa aﬂignecs,
“by Sir David: Thoirs advqeaté, to a debt. dee to hun by the Lady. Greenock, and

Sir James Campbell, who ctaved to be preferred upen an: arreftment - poﬁenor to
the intimation of their aflignistion; -upon -this ground;. That the aﬁignatlon was
granted by Sir-David in the abbey, after a charge of horning given to him by Sir
]ames Qampbell, and Io redudible upon. the adof Parliament 1621.

- Alleged for the afligneps, Jﬂ, An unregiftered horning could have no, feﬁ'ea
miore thad an unregiftered inhibition, againtt onerous fingular fucccﬁ‘ors' Efpe-
cially confidering, that Sir' David Thoirs was not infolvent, Stair, Inftit. L. 4. tit.
35. §18. And the a& of Parliament 1621 coricerns dyvours. 2dly, If. Aberuchxl
who'is fecured for his money by other rights and diligences, fhall be preferred to
the affignes, as:to-the:debt:due by the Lady Greenock, . he ought to affign to
them his other rights ard diligences for. operating their payment:* Asa creditor,
who, hdviag an univerfal infeftment, attacks and carries away a particular fub_;e&
whereto another creditor had rlght by a pofterior. mfeftment is bound to affign to
that other for making up quod illi decst by the evition,

Answered for Sir James Campbell 12, Horning without denuncxatxon or regif-
tration, is a fufficient ground to reduce upon the a& 1621 ; ; February 21. 1623,
Craw contra Irving, Durie, p. 48. voce ComprTrTION ; and-in the cafe, Chaplain
and Bateman contra Creditors of Provoft Drummond, (infra b.1.) 2dly, Sir James
is not Bound to- éﬁ?gn, in refpe&t his payment is out of the debtor’s own effects,
whereby the debt is extinguithed, - *

Replied, Though the effetts out of whlch Sir ]ames is feekmg payment were
once the debtor’s, they. belonged to the afﬁgnees at the time Sir James affected
the fame: And therefore he who comes in upon theu‘ fxght per emulationem,
fhould affign his other funds to them. -

Tue Loros {uftained the reafon of reduction, and prcferred er ]ames Campbell
but ordained. hxm to: aﬂign his other. fecurity. to William Hamllton and Colin Mac-
.kcnzxe, upon recewmg paymcnt from them. See PERSONAL and TRANSMISSIBLE

- Fl. ch v, I. p 79 Forbes, p. 323.

4. Fuly 22.  Durrof Kilmuir against the REPRESENTATIVES of BELy.

- A creprror having, in 1732, charged his debtor with Horning, and denounced
“him-at the crofs of Edinburgh,: and thereupon taken out caption, and, -in-about
~ three months thereafter, the <debtor ‘having afligned a debt to his brother in fe-
"curity of a debt formerly due to him ; in the year 1740, the creditor coming to
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the knowledge of the affignation, arrefted in the hands ol f“f -_}ebtor in the debt
afligned; and-having purfued a. reduction.of the affignation ypon tl the fecond A=
tematxve of the act.of Parliament 162 xbthe LOR;)S found, That the d,enunua-
tion not having been executed at the market-crofs of the head burgh of the fhire,
where: theaebtor lwed ‘but only at- the market-crofs of Edigburgh, and that no

‘ further diligénce‘after horning had- beenufed: for o long a nme the cafe did not
- t'xll under iheé fecond- claufe'in the a& of | Parliament.”.

~ Such- dxl:genceenly is fufficient o reduce a pofteior. gratmtqus deed as may,
When followed -out.sine mora, ‘affect the fubjet ; and.fuch afimple horning, as be-
ing followed out sine:mora, - to+a depunciation: at-the market-crofs of, the; head
bnrgh of ‘the’ {hire-where-the debtor lives, would mhake. eicheat fall, 15 8, GQmpleat
dlhgence a’ﬁ"eéhﬂg the fubject'in queftion ;.- but,as efcheat doges not:falk by, a de-
nunontlon at-the market- crofs- of - Edmburgh the. {uhjedt:cannot b affeted; by
ityandi it has: therefore no more- effect than the:horning itfel would haye, h?d
without it; 'which; by a mora in following' it-.out by denunciation at the marlcet;-
erofs;of! the head. burgh, Jofes its effe&»,. and mora-has been inferred ﬁom a delay
of fcwer months than there had inteivened:of: years inthis cale. 550 o0

. ’ .Fbl ch A 3 p 52. Kllkerralz, No 2, p 48
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. SECT VI

Redué’txon upon the Aé’t 162 I, whe;her compctent at thev mﬁance of
Cred;tors havmg done D{llgence, againft one another. .

_‘1 677. No ember 20, ) The BISHOP of GLASGOW agam.rt NICOLAS and Burx.

HecTor M%CKENZIE ‘being debtor to the Archbx(hop -of. Glafgow in Izool
by bond, he doés thereupon arreft the fame in Tarbat’s hand, as due to He&or,
and purfues’ for making furthcoming ;. Tarbat raifes a double. poinding againft the
Archblfhop, arrefter on the one part, and againft. Edward Nicolas ‘and Edward
Burn, merchants in London; who had abtained affignation from He&or M‘Kernzie,
the common debtor ; and they allege they ought to be preferred, becaufe the com-
mon debtor was fully denuded by an afflignation in their favours, intimate before
the Archbifhop’s arreftment.—It was answered for the arrefter, That he ought

.to be preferred to the aflignee, though his aff gnatlon be intimate before the ar-

reftment, becaufe, by the act of Parliament 1621, anent bankrupts, in the laft
clavfe thereof, it is ftatute, ‘That bankrupts, or their confidents, cannot. make
any voluntary payment or right in defraud of the lawful and. more timely dili-

‘gence of another creditor, having ufed inhibition, horning, arreftment, &c. who

fhall be preferred to the co-creditor, who being pofterior to him in diligence, had



