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aty etraeous creditor) would: have been liable to relieve: the tawn thegeof,
éould not, 'by taking:. stch a- bond. to himself, subject the town to pay it, éxcept
in ¢t fir-as he or his represcritatives.did instruct an onercuscause, and that the
mmcy was in-rem versym-to the. commfumt)t

COMMUNITY.

o Fw’*be:; 2. 495-

1735 December. 16.

M‘Guie and Others,. agém.rt MAGISTRA.TES and Town Counciz of - Ed‘mburgh

| IN a reductlon of a tack of” the tows
ot tow‘n council of Edinburgh ~wpon this ground; that it was for an-undervalue

without'a public roup;. the Lorps found,- that the.magistrates were not obhg’ed :
“t6 set the tack by way of public roup; and found, that .the tacksmen having .

taken the tack from the magistrates,: wha- had. power:-to- set tle same to them,

the reasons of reduetion were not relevant against. them, and therefore repelled -
the; same, and assoilzied the facksmen; reserving: to. the, pursuter to. insist -

agamst the magzstrates for mal-adnnmstratmn as accords..
Fol Dm TP r56
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o James CUMMING,: being chiosert “deacott- of the butchers: of ‘Edinbargh, “was
charged with horning.for payment of -the sum in & bend, which had been grant-
ed some time before by.the. office-bearers. of. the .corperation to James Walker,

in the following terms : ¢ We the-said “Archiibald Brown; €5¢.. bind .4nd oblige
« ug, and our successors, in. office, conjunctly and: severally, thankfully to con.. .
. In asuspension of this charge, the -

¢ téit and repay. fo the. said. James Walker.”
case. was. considered. with- regard to. twe. different sorts of corporations ; one,
where there js a power-to borrow. money, the- other. where. there is none ;. and,

with regard to both; the. reasomng was as follows: When. a set-of men are in- .

corporated ini order to traffic, with éxprﬁs powers to berrow zand lend, theére.is

no doubt that the present office bedrers, as  répresenting the incorporation, may: .
bc sued for payment of. money borrowed.- by their predecessors in office, -The - -

§” impost. d“uty, set" by the magistrates’
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The office-
bearers of a- -
corparation
which has ne

" power-to bor.
*TOW 1noney,

are not liable: -
to execution
for the debts
that happen.

to be con-

tracted. .

r.eason is obvious 3 that there is no form .for bringing a corporation into. a pro- - '

cess, but by citing the. office-bearers. = And, for the same reason, when a bond. .

is granted binding the ot’ﬁce-bearcrs, and their successors in..office, the succes-

sofs may be summatily. charged upon the bond ;:a charge being .the only com- .

“pulsiont provxded by.. law to- obhge the . corperation to do. justice t6 the creditor.
gut even in that case, the proper effects of the. office-bearer will .not be affec.

table by such a diligence ; all that can be done is, t¢ throw him into jail, as repre- )
senting the incorporation. The effects of the .incorporation may be attached -
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No 10.
This seems to
be the same
case with the
above.
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for payment of the debt, but not the proper effects of any one member. A
royal burgh is a proper example, being an incorporation holding land of the
King, and having consequently a power to contract debt. The present magis-
trates of Edinburgh are liable to a summary charge for payment of debt bor-
rowed by their predecessors in office ; the creditor may proceed to incarcerate
the magistrates, as representing the town, if they postpone payment; but no

creditor ever dreamed, that the provost of Edinburgh’s proper estate can be

adjudged for payment of any of the Town’s debts.
Such is the case of incorporations who have power to contract debt. But

there are many incorporations who have no such power, which 'is the present
case. The butchers of Edinburgh have a seal of cause, and are united ad bunc

¢ffectum only, to bar any person from exercising that trade without paying them

‘a composition ; they may have a box, but no other common property; and.

they have no power to contract debt gua incorporation. If a man lend his mo-
ney to such a society, he can have by law no action, except against the per-

sons who receive the money ; unless he can shew, that it was in rem versum of

the society; in which case, he can claim his money out of the box. Butitis
absurd to think, that the office-bearers of such an mcorporatmn can bind their
successors in office, when they have no power to borrow meney in name of the
corporation. A man who accepts to be deacon of such an incorporation, has
no reason to apprehend danger from public debt; he can never dream that an

incorporation which has no power to borrow money, can be in debt.

The company of archers were incorporated by James VI. but with no power
to borrow money. Suppose any one had been so foolish as to lend money to the
company twenty or thirty years ago, would he not be laughed at to make a de-
mand upon the present office-bearers of the company ?

¢ Tue Lorps passed the bill without caution, upon consigning a disposition,
to the effects of the incorporation.’ ,

Rem. Dec. v. 2. No 24. p. 38.

1744. January 11.
James WaLker Charger, agazmt ]AMES Cumming, Deacon of the Fleshers

of Edinburgh, Suspender.

ANNo 1715, the charger lent 100 merks Scots to the then deacon, box-mas-
ter, and masters of the said incorporation of fleshers ; and having charged James
'Cummmg, the present deacon on the bond, for payment, he offered a bill of

suspension, “on the following grounds; 1mo, Because, though the debt charged
on may be Justiy due by the mcorporatlon, yet no dlhgence ought to-proceed
against the suspender s person or effects, unless he had the incorporation’s money
in his hands, or refused to uplift, recover, or dispose thereof, for payment of the
debt charged on, which is all that any office-bearer is bound to do, unless fraud



