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* hoof ; in that case, the credn‘.or having used the first lawful dxhgence shall be
<‘preferred. - »

‘The defender alleged ; That he was a fair purchaser for an adequate price,
which he had truly paid, and applied for purging of real diligences, or to true
onerous creditors without fraud ; and was net bound to notice the pursuer’s dili-
gence of horning and denunciation, because the said, denunciation was only
used at the market-cross of Edinburgh, where the party did not reside, and so
could have no effect as to escheat, single or liferent ; and consequently the same
was not a lawful diligence duly to affect his debtor’s lands purchased by the
defenders ; neither had the pursuer prosecuted his diligence by adjudging, or
othérwise affecting the debtor’s estate ; and, though the Lords do often favour
the diligence of creditors, so as to annul all voluntary deeds to their prejudice
after the first step of diligence by horning, yet that is'when they are careful to
proceed to consummate their diligence without delay ; but inchoate diligence not
prosecuted, is not compxehended in the words, nor meamng, nor design of
the act. :

*« Tue Lorps found the pursuet ’s horning mot being executed at the head-

burgh of the shire where the party dwelt; nor any other diligence done for af-

fecting his debtor’s lands dlSpOI’led that he had not the benefit of the act of
Parl. 1621.”

DBalrymple, No 75. p. 93.

1708 Nowember 27.

]oa\r Forsves in Tombeg against Grorce Forses of Shiels.

}OHN Forsss in Tombeg, havmg charged George of Shiels with horning, for
payment of the sums in a bond, principal, penalty, and annualrents resting
unpaid due by George to him, the Lorps assoilzied the debtor from the pe-
nalty, in respect, some annualrents had been paid, and the charge should have
been restricted to so much annualrent as was truly resting; albeit the debtor
could not say, that when charged he offered to pay the annualrents tluny rest-
ing, and that the charger refused to accept thereot, C

Forbes, p. 284.

1742, December g. Mvurpoen KiNe against Jonn Hunrer.

Murpoca Kine having obtained a decreet of adjudication upon a decreet
cog. causa, before the Sheriff of Stirling, containing a precept against the su-
perior for infefting him, he applied, in common form, to the Ordindry on the

bills, to divect letters of horning against the superior.
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Tue Lorp Orpivary recommended to the keeper, and writers to the signet,
to give their opinion what their practice was in such cases. The report was in-
the following terms : ¢ That they never had observed a horning pass thereupon,
¢ where there was no abbreviate, though some of the society have seen such
¢ adjudication, without abbreviates, but had no occasion to know whether horn-
¢ ing followed or not: That the society are of apinion they are sufficiently war-
¢ ranted to present bills, and expede letters of horning upon such adjudications,
¢ though there be no abbreviate, prov1ded such decreets contain precepts, di-
¢ recting horning against superiors.’

On uepnrt of the Lord Ordinary, the Lorps refused the desire of the bill.

Q. Home, No 214. p. 355-.

*.* The same case is reported by Kilkerran:

December 14.

Tue said Murdoch King having an adjudication upon a decree cognitionis
causa before the Sheriff of Stirling, against John Hunter cutler in Stirling, con-
taining a precept against superiors for infefting the adjudger, applied in com.
mon form to the Ordinary on the bills for letters of horning agamst the su-
perior. o

Which the Ordinary having reported to the Lords, it was recommended to
the keeper and writers to the signet to give their opinion, What the practice
was in such cases?

And they having reported, that they knew of very few instances of such adjug
dications before mferlor courts, and that they never observed a horning passed
thereupon ; but that the society were of opinion, they are sufficiently warrant-
ed to present bills, and expede letters of horning upon such adjudications,
though there be no abbreviate, provided such decree contain precepts, direc-
ting horning against superiors, Notwithstanding of this report, the Lorps, af-
ter having fully reasoned the casc among themselves, * refused the bill of horn-
ing.”

It was observed to be a matter of more consequence how the Lords should de-
termine this case, than at first sight might cccur; for, as there are no abbre-
viates of adjudications cognitionis causa by Sherifls, should horning go against
superiors upon such adjudications, whereby they may become the first effectual
adjudication, it would be a great defect in our records. '

And whereas a remedy had been proposed for this on first moving the peti-
tion, by an act of sederunt, requiring abbreviates on such adjudications, and

-appointing them to be recorded ; it was doubted if the Lords had power to ap-

point such record. In the case of resignations within burgh, it required an act
of Parliament to appoint their being recorded.

But whatever be in this, so far was agreed, that the Lords might refuse horn-
ing, except upon such conditions as they should require by act of sederynt;
one of which may be, that theie be an abbreviate recorded.
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But now @ to the question-itself, How far the Lords are obliged by law to . No 22,
give warrant for horning in this case? It was observed, that while apprisings '
were in use, the superior was by statute bound to receive the appriser, as nov
the adjudger ; but then he could not be charged so to do upon the apprising,
as being only pronounced by messengers as Sheriffs in that part; but such
charge proceeded upon the allowance, which was in effect a decree of interpo-
sition by the Court of bessaon, and Wherem there was an express decerniture
against the superior. :

But where adjudications cognitionis causa proceeded before the Session, the
custom originally was, after such decree of adjudication cognitionis causa, to
raise a new process against the superior, and upon the decree following thercon,
the charge against the superior proceeded. But this process the Lords came to
dispense with as unmnecessary ;. and, in the very decree of adjudication, to de-
cern against the superior. ¥rom the example whereof, it seems to be, that
Sheriffs have in their decrees also fallen into the use of decerning against the
superiors, which was agreed to be beyond their power.

For as to the act of Parl, 1606, cap.f1o. which requires the Lords to direct let-
ters of horning on the decrees of Sheriffs, it was plain, that only respected de-
crees for payment or performance against parties regulaily called before them.
Whereas, in this case, the decree against the superior is a decree against a blank
person, and who may even not have been resident within the Sheriff’s jurisdic-
tion at the time..

Tue Lorps therefore found as above, as there was no law whatever autho-
nzmg such horning. -

Kilkerran, (Apjunicarion and AprrisiNg.) Nb 13. ?. 9.

e G

1743. November 2. .- Home CampBrLE, Petitioner. No 23.

Tue House of Lords having, upon appeal, reversed a decree of the Court of
Session, and remitted back with orders for that Court, to give all necessary aid
for carrying the judgment into execution ; application was made by the pre-
vailing party, for warrant for letters of horning in common form. THE Lorps
thought the proper method was to give decree for the sum in the judgment, on
which letters of horning might, in commeon course, be applied for.

Fol. Dic. v. 3. p. 275.

* * See Lord Kames’s report of this case, woce SumMar APPLICATION.

— SRR S * . -

1750. [February 24. FercussoN against Heron. No 24.
oy . . A billof horn.
Heron of that ilk, becoming purchaser of the lands of Clouden, at a judi- g cannot be

cial sale before the Lords, Fergusson of Halhill, was, by the decree of divisiony stopped upon



