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cafe, might have been confidered as in mora for not accepting it ; but, as that
ofter was made in Glafgow, at a time when the bill neither was, nor could be
prefumed to have been in the charger’s hand, nc regard ought to be paid thereto.
Tue Lorps found no recourfe now competent againft the drawer, in refpet
the bill was not duly negotxate ; and therefore fufpended the letters.
-C. Home, No 54. p. 95.

Fuly 6.
.in Edinburgh, Sufpender.
‘O~ the 6th May 1742, Andrew Simpfon drew a bill upon Meflts Skinner and

:Simpfon, merchants in London, -payable 40 days after date, to the faid William

Hog, value of him, which place to account, as psr advice,
Mr Hog indorfed this bill to James Ramfay, (value of Willoughby Ramfav)
and, at the Tame time, wrote this memorandum at the bottom of the bill: * In

¢ cafe of need, apply to Mr Roger Hog, for William Hog.’

“The bill wasnot paid when it became due, and, upon the 19th June, the day
after the laft day of grace, and not {ooner, was protefted for not payment; and
then the pofleffor went, as direfted by the memorandum, to Mr Roger Hog,
who, obferving that it had not been protefted till after the laft day of grace, be-
lieved he could not warrantably pay the fame, and therefore refufed: payment.

Upon this, James Ramfay ‘brouglit an action of recourfe againt Mr William
Hog, who fufpended on the following grounds.: .1mo, That the bill, though fent
to London foon after its'date, ‘was not protefted -for not acceptance, though it
was prefented. for acceptance, and the fame refufed, the perfons drawn on mak-

-ing this anfwer, That, though ‘they had -advice from Andrew Simpfon, the

drawer, that the bill was drawn on them, yet they had not, at that time, any
effes of his in their hands; but, how foon the fame fhould come to hand, they
fhould accept or pay the bill. > Upon which anfwer, ‘it was the charger’s duty to
have protefted for non-acceptance, which he ‘not -only omitted to do, but like-
wife omitted to give: ‘notice, by letter, to ‘the fulpender, that the bill was dif-
honoured, fo as the‘fufpender might, in due time, look after his own fecurity or
relief at home, againft Andrew Simpfon, - the drawer ; nay, the charger did not

{o much as acquaint Roger Hog, who was at his hand.

2do, The charger grofsly failed in not:protelting the bill for not payment until
the 1gth June, the day after the laft day of grace; whereas payment ought to
have been demanded on the 15th ; -efpecially where acceptance was not fooner
mfi%ed upon : Tt is true, payment could not be exacted until the third day of
grace, viz. the 18th June.

Both which reafons of fufpenfion are good, even fuppofing the defender could
not qualify he had any lofs or damage by the negle& of fuch notice : But, in
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the prefent cafe, he. offers to prove, that he did not part with the value of the
bill.to Andrew Ssmpfon the drawer, (who is now failed) until fuch tlme as he
had reafon to believe the bill bad been accepted, and he was fafe.

Answered for the charger : That the fufpender was rafh in giving up the value
(to wit, another bill) to Andrew Slmpfon the drawer, on the sth June, full ten
days before the bill in queftion became due ; efpecially as Wllloughby qufay,
brother to the charger, and who purchafed the bill from the {ufpender, lived in the
fame town with him, whereby he had daily opportunities of knowmg the fate
of the bill. And, with refpec to the firft reafon of fufpenfion, it was amwc’retl
That, where a bill is drawn, as in the prefent cafe, payable at a day certain, ¢ as
per advice,’ there is no obligation on the porteur to prefent the fame, for accept-
ance, before the term of payment ; becaufe it is the drawer’s buﬁnefs to notify
the draft to the deﬁrrned acceptor, w1thout which it -cannot fafely be dccepted
bemg drawn per admce, nor 18 it neceﬁ'ary for the porteur to prefent the bxll
until the term of payment, becaufe, before that term, the deﬁgned acceptor is
neither bound to accept nor pay.—To the second reafon, it was answered, That
notification came to the {ufpender,. of the difhonour of the bill, as foon as he
had reafon to expect. By the a¢t 1681, no more is neceﬁ‘ary (in order to re-
courfe), than that the bill be duly proteﬁed for non-acceptance : It is true, that
the cuftom of merchants has made a previous advertifement neceffary ; but then
a laxamentum temporis is allowed for giving this advertifement ;- particularly in
England, where it'was negotiated, -a fortnight is allowed ; nay, if the fufpender

had got notice ten days before the term of paymsent; -it: would have done him no

fervice, as Andrew Simplon was at that time a broken ‘man ;' and the fufpendex
“will not pretend to fay, that, in that interval, he could: ‘have recovered his money.
Befides, as the laft day of grace, to-wit the 18th ]une, was on a Friday, which
isnota poﬁ-day, though the ¢harger had protefted it on that-day, he could not
have notified the proteﬁ to the fufpender fooner than the 1 gth which he accord-
ingly did. ‘
' Réplzed to the first anfwer: That Mr Forbes, chap 5: § 4. p: 64. (Edlt 1703)
lays it down as the praétice of the trading world, that any perfon, to whom a bill is
entrufted; muft immediately, upon receiving it, dcmapd acceptance of himn on
whon it is directed 5 and, in cafe of refufal, proteft for non-acceptance ; and, if the
general rule ftands thus, much more muft it hold in the prefent cafe, where the
~pofleflor has a&ually prefented the bill for acceptance, and the fame is ‘refufed,
" which the charger confeffes to be the fa&: And, with regard to the excufe,
“for not fending notice, that the laft day of grace was on Friday, though it
may be a good excufe for not fending notice, as he was not bound to fend an
exprefs, it is-furely no excufe for riot taking the proteft itfelf on the laft day
of grace : ‘For, in order to entitle the porteur of a bill to recourfe, two things
are rieceﬁ'ary, 1mo, That the bill be ‘protefted in'due time ; 24o, That intima-
tion thereof be fent by the firft poft : Both of which muft be done.- The in-
VoL IV. : - 90 - -
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timation will not do without protefting, nor will ‘the protefting without inti-
mation. And as to what is {aid, that the cuftor of England ‘allows 2 fort.
night to give notice to the party liable in recourfe, the -refpondent knows no-
thing of any fuch cuftom, in refpeét of foreign bills, which this in effe was,
being drawn from Edinburgh upon London ; and ‘as‘the indorfer, liable in re-
courfe, refided at Edinburgh, it was incumbent on ‘the charger to ufe fuch di-
ligence as, ‘by the law and practice of Scotland, is requifite, where the defen-
der refides, and where the adion of recourfe is now brought. See February
1731, M‘Kenzie againft Urquhart, No 137. p. 1561.

Tue Lorbps, in refpedt that there is no evidence brought, that the pradice

‘with regard to bills of exchange in London, differs from the practice of this
* country, Which is, that bills muft be protefted for not acceptance, on or be-

fore the day of payment; found the charger can have no recourfe againft the
fufpender, and therefore fufpended the letters simpliciter.
€. Home, No 241. p. 300.

*.* Lord Kames reports the fame cafe:

Uron the 6th of May 1742, Andrew Simfon drew a bill for L. 6o Sterling
upon Meflrs Skinner and Simfon, merchants in London, payable 40 days after
date, to William Hogg, merchant in Edinburgh, or order. This bill, which
was indorfed to James Ramfay, became due on the 15th June ; and, reckoning
the three days of -grace, was payable the 18th. Upon the 19th, and no {ooner,
it was protefted for not-acceptance and not-payment at the fame time. Wil
liam Hogg being charged for recourfe, {ulpended upon want of due negotia-
tion, in refpect that the bill ought to have been protefted for not-acceptance

‘when it became due. _4nswered, The difhonour of the bill was notified to the.
fufpender within fourteen days after it was due, being notified the very day of

the proteft, which, with the bill, was returnied by poft, and intimated to the
fufpender. And, therefore, whatever be the pratice, the fufpender can take.
no advantage of the delay, fince notice was. given him of the dithonour of the-
bill, as foon as it was incumbent upon the indorfee to give notice ; even fuppofing
a proteft to have been taken upon the day of payment. Replied, The form of

.negotiating bills, which is eftablifhed by practice, admits of no latitude ; ftri&t

rules muft be obferved to prevent law-{uits among merchants ; and.did lofs or
damage come at all under confideration in a cafe like the prefent, it is enough
for the fufpender to fay, that a proteft for not-acceptance, taken in due time,

~might have procured payment from Skinner and Simfon.

¢ In refpect there is no evidence brought, that the London pratice with re-
gard to bills of exchange differs from the prattice of this country, which is,

_that bills muft be protefted for non-acceptance-on or before the day of pay-

ment ; find, That the charger can have no recourfe againft the fufpender.’
Fol, Dic. v. 3. p.83. Rem. Dec. v, 2. No 42. p. 70,
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" Kilkerran reports the, fame cafe -

Wasre 2 bill was drawn payable at London forty days after date, and not
protefted by the indorfee till the day after the three days of grace were expired,
when, at one and the fame time, it was protefted for not acceptance and for
not payment ; in an action of recourfe againft the indorfer, the Lorps, in re-
fpec it was not alleged that the practice, with regard to bills of ex¢hange in
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London, differs from the pradice in this country, which is, that bills muff be

protefted for not acceptance on or before the day of p,a.,ymt;nt H Found, ¢ that
the purfuer could have no recourfe.’ S S

And this alfo determines, by implication at leaft, another point agreeable to
former judgments, that where bills are drawn at cegiain ufances, it iy not ne-
ceffary to prefent them for acceptance before the day of payment; but that
muft not be allowed to elapfe ; for, though there be days of grace for payment,
there is nos.pne hour of grace foracceptance. . . o

It was thought separatin releyant, that the protefl for pot’ payment was not
till the day. afser expiry iof the days of grace; _potwithflanding it might
have bees trug; .82 was allegsd, shat by the courls of the poft, the notification
of the difhanour was 33 foon made 3s it could bave been, if the proteft had
heen taken upan the laft day of grace. For the due gegatiation and the due
notification are different things, and the failure in the gne or the gther j fata]

to the recourfe ; and though it is unneceflary to affign reafons for an eftablifhed’

,
.

euftom, which bas the force of 2 1aw, it is a pofiible gafe that a perfon, on whom
2 bill is drawn, may be willing to pay:on the laft day of grace, apd next day a
veafon have eccwred for refufing it. But there Was no accafion to give judg.
rhent on this point, the point the interlocutor puts it on haying been fufficient.
Fide 28th July 1749, Jamicfon coutra Gillefpie, No. 147. p. 1579 . ‘

’ Kilkerran, (BiLis of Excuance.) No 8. p. 72

1743 Desember 20. OuCHTERLONY against HUNTER.

Sgvirat bills having been drawn in Séot,l’_andﬁ,} by Hunter upon Charles Mur-
ray in London, payable to Peter Murdoch merchant in Glafgaw, or order, which

were paid by Ouchtetlony supra proteft for honour of the drawer : In the a&ion"

at Ouchterlony’s inftance againft Hunter, the drawer for recourfe, the gueflion.

oncurred, How far one who pays supra proteft for honeur of the drawer, is bound,

to.give the fame timeaus notification, as the porteur is, of the difhonour of the,
2 " 902
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