Ne 274.
A bitt bear-
ing anhual-

* rent ayd pe-
nalty, along
with a j arole
proof of ‘the
tircumﬁanccs
of the Yoar,
were not to-
gether found
to afford {uf-
ficient evi-
dence of a
fubfifting
debt,

No 28.

A bill includ-
ing intereft
from the date
to the rerm
of payment;
and one in-
cluding in~
tereft from
the date un-
til paid, both
fuftained.

1424 - BILL or "EXGHANGE. Dwv. 1.

1743. December 9. DruMMOND against GRAHAME.

D&UMMOND of Deanfton having lent 8o mcrks to Grahame of Mondowxe who-
was married to his fifter,’the document he took for the debt, was 4 bill dated 21ft
November 1yi9, in his own hand-writing, and regularly accepted by William
Giahame. This bill was anxxouﬂy coneeived to tnake it 2 firm fecurity ; for it
bears a docquet in the followmg terms: ¢ Slgned date and place forefaid, before
* thefe witneffes, John and Walter Grahames, fons to the faid William Grahame ;'
and, accordingly, thefe two young men fubferibe as witneffes. After the death,
both of thé creditor and débtor, a procefs was brought, for payment, againft the
faid Walter Grahame, as repreferiting his father, whofe defenee was, That the
bill was null, as hearing annualrent and penalty. In order to fupport the bill
againt this exception, a proof was demanded, and feveral Wrtneﬁés led to prove
the circumftances of this loan. When the matter came to be advifed, the pur-
fuer infifted upon two topics ; Ime, That the foregomg defence did not amount
to an ipse jure nullity, or dezzegam altionis but only to an excéption, which might
be pafled from by homologation or othérways § and that the defender, who is a
{ubfcribing witnefs to the deed, ought to be baired per.ronal’ z-exceptione, from plead-
ing this exception ; feeing, in quality of witnefs, he muft have feen his father,
the debtor, fubfcribe; otherways be guilty of a cirime, 2do, That fuppofing the
bill not per se a fufficient evidence of the debt ; 5 yet, in ‘conjunétion with the
proof led, there is fuflicient evidence to. fatlsfy the Court;.that there was a debt,.
and that the fame is refting owing.

To the firft it was arswered, The defender was not above ﬁmeen years old‘ at
the date of the bill, and cannot call to remembzance whether hie fubfcribed the.
bill or not ; and therefore cannot be barred personak exceptione:from pleading the
faid defence.—To the fecond, There is no fuﬁaem. evidence to pmve a- fubfift.
ing debt. :

¢ It carried, by a narrow plurality, that there is no {ufficient evidence of a {fub~
¢ fifting debt.

Rém. Dee. v. 2. No 46. p. 74s

1744. fune 10.
MarcareT Launer and Her Hufband against PATRICK Murray of Cherrytrees.

Tue purfuers having right to two bills, due by the defender to the deceafed
Mr Lauder, minifter at Eccles, brought an aétion for payment.

Againtt the firlt bill, it was pleaded, That the defender had been hooked in by
the faid Mr Lauder, to grant a bill for the price of a watch, payable at his mar-
riage ; at a time when Mr Lauder was thought fo old, as to be paft thoughts of
marrying ; and for near five times the -value of the watch, In fuch a cafe he
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~ could not be blamed to plead every legal objetion againft -the bill ; and there
‘was an obvious efre, which lay to the form of the bill now purfu'cd on; which
had come in place-of the original-one ; viz. that it bore a claufe, ¢ with intereft
« from the date ;> which was urged‘to be inconfiftent with the nature of a bill, be-
fore the term of payment, {which; in this cafe, was the term of Lammas after the
date;) and that any claufe thrown into a bill, foreign to the nature of it, vitiates
the fame, and renders it void and null, 2do, That fuch a claufe is not implied in
the nature of a bill, but altogethgr extraneous to it Tt is changing the nature
thereof, . from being a bag of money, to make it 4 permanent fecurity, a feodum
 préunie; like a-bond ; which behoved to exclude the jus mariti and fingle efcheat.
Wrthwrefpeét‘to the fecond bill, which was payable at the Whitfunday after its
date’;-it:was obferved, that it bote a claufe, with interest from the date thereof un-
3l the.same be paid. But, in regard that this bill was better founded in equity
than the fitft one, the deferider declared he was always willing to pay it; only

e fubmitted, Whether he ought ‘to pay intereft upon it, before the term of pay- -

ment?”

To the objection to the firt bill, it was answeréd, That all bilfs bearmg value °
in the acceptor’s hands, at the time of the draught, .do, by their own ‘nature, .
carty ititereft along with them and, when a fuit lsbrought on. fuch, interelt is..

always awarded nomine datinis

2dly, A foreign bill, though'it does not exprefs mteteﬁ‘ ‘exchange, &e: yet .
by difhbnouring thereof, all:thefé become due by law, and thc practice .of mer- -

chants.

3dly, It would be'abfurd to fuppofe, that the engeIﬁng ina b111 what is natu- -

tally implied-in it, could vitiate it in zofo.

4th , It would deftfoy whole compames amongj’c whom nothmg is 'miore coms -
1hén, than ¢o include in the bill itfelf the annualrents, - from the date till the térm -
of ‘paymerit and this practice has Been confirined by a courfe of Decifions. See.

December 1727, Hénderfon, No 20. p, 1418.  June 1737, Dinwoodie, No. 22.
pi 1419... December 1738, Gilhagie, No 23. p. 1421+

And ‘to the claim for intereft on the fecond bill, it was zzm-rwered That as the
defender ackhowledged the bill was well-founded in equity ;. it followed, that the

purfuers were entitled in Jufhce ‘to;have the legal intereft for-their money. 2dly, -
"That Whitfunday 1712 is the ternyfixed for the payment of the bill ; and the .
adjection of thefe words, with interest theregf until. the same be paid, means no -

more, but that it fhould bear intereft from the date, till the above .term of pay-
ment, whereby it does not-differ from the other bill.

Tae Lorws repelled the objeftion to the firft bill, and hkewxfe to the fecond

in refpet the defender acknowledged the debt to be juft.
Gl Home, No 264.. p 42 30
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