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Aisbill was
granted for
goods bought
but not deli-
wered ; -the
purchascr al-
Iowing-them
to remain
some time
with the sell.
er. They
perished dur-

ing that time; -

but. the bill
was- found
due;:.
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in these casés is ejus est periculum cujus est dominium @ Qui‘HaBet commodums
&quum est eum etiam: pati incommoda rem ipsam sequentia.
Fol. Dic. v. 2. p. 56. Fountainhall, v. 2. p. 644

*,* Forbes’s report of this case is No 11. p. 5017. voce- GEIs{E,RA.L ASSIGNATION®
. - . ’V

1744 July 6. ‘
DanieL M‘DONALD, Supervrsor of Excise in Montrose, agrmzm‘ RoBERT Hun.'
CHESON, Merchant there:

On the 4th June.1743, the charger exposed a quantity of spirits to sale, -
which was purchased by the suspender, as the highest offerer-at' the roup, who
immediately gave his bill for the price. Next day when he demanded delivery, -
the charger told him, that the custom-house of Montrose-had been broken open -
the night before, and the spirits,-which was lodged there, carried-off ; -and that
_after the sale, he did not consider himself answerable therefor.. Hutchcsen be-
ing charged for payment of the bill, suspended, and pleaded That as the same
- was granted for the price of the spirits which- was not delivered to him, it
would be against the principles of equity to. make him liable for the price, when
the thing sold had perished by no fault of his, or any delay on his part in de~.-
manding delivéry ; for as it was past custom-house hours, on the evening of the
#th June, when the sale.was, he-could not have, got-out the spirits that night : 4
That whoever brings his action on a mutual:-contract, must lay it on‘this, that .
that he has fulfilled his part ; and as a centract of sale:is:a, mutual cantract, and
a- contract ‘bona fide, there is nothing in the law of Scotland to dlﬁ'erence it
from the general -rule of c:qulty, which is rccewed i all mutu.al contracts. -
When the seller sues for the price, he ought -to- show that- the subject sold is.
dehvered and if it cannot be-delivered,- the obhgatro{x for payment of the
prlce is drssolved If, indeed, the subject sold perishes, without the fault of
either party, which sometimes may- ‘be the case, then-each should bear his ownr
loss ; “the seller has no action for the price, and the buyer possibly may.have
none for damages. . It is true, the Doctors of the civil law have pretty general.
1y laid it down for a rule, That, by the sale, the risk of the subject sold is
transferred from the seller-to the buyer ; and that if it perjshes before. delivery,
it perishes to the buyer ; though-at the same time some of the greatest antho-
rities-are of a contrary opinion ; in particular Cujacius.ad L 33. io locat. But
whatever be the civil law in this- matter, it is believed, it was never received
to be the law of this country, that, by the sale alone, the risk s transferred
from the seller to the buyer, as is observed by Lord Stair, lib, 1. tit. 14. § 7.

2dly, Suppose the general rule stood so, yet as the time of sale was after the
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cuistom-house hours, when the seller eould not have madc tradition: t’Il éhe next - No 3.
day, the intervening risk 1 m this case ought not to lie on the buyer. - - . .
Answered for the charger ; Th at te risk of the thing sold I&j &g@hc buyer,
after the sale was completed and the price paid ; of, which is the same thing, a
bill granted therefor. Neither was there any ground in equity, upon which
the suspender could be relieved in this case, as the epirits were ready - instantly”
to be delivered upon the sale-; and were it necessaty, the charger could prove,
that the suspender could haye got the spmts out of the custom-house, and a
permit with them, the moment after the sale ‘was ‘dompleted ; and-that his de-
laying to-take them away, was only for his own convemency, in respect he had-
purchased the spmts for an‘aﬂrer (as he gave cu‘r)' ﬁhﬁ was trot i Montrose at
the time: e
In the mext plaC‘e 1h the c‘om"se of His, pmcess, thé suspendex‘ rqferred the ~
dnierous cause of gfan‘tmg’ : the Bill to thie charger’s oath. T T consequence where- -
of, he'deponed, that it was granted, for the said spiits; and that he had no fur-
ther risk of thém, ‘than the hour hie rccelved Hutchesons bxﬂ H and that he told
the sus‘péﬂder xmmedxatel'y after the sale, he would’ hﬁve 1o furfher trouble of
them ; and that next d‘ay w“ﬁexi ke demanded paymer;t ' of the bill from the sus-
p’endér h’e*Saxd ke would p Yit i a litdle time.  Hrom all” which' it is plain, -
the bargam Was compTe‘ted the tlme of the sale, and ‘t’hé fisk transferred, ‘where-
by the thirger ‘Hiad no farfler ‘coricerii with what aftérWards ﬁappened and "~
that ;he breakmg open, the cystom-house, and ca»:ry;xig oft e spmts by thieves, -

s an ﬁccxd‘eht Whlcﬁ éannét‘“{ﬁ’ect the snspendel‘,, an(ﬂ afﬂ’él‘d hun no suﬂ“xcxent
groumi to He' freed” fot pa’yment of the price.
TP Toroy Huridhe letters ofdeily proceeded.” ' - h '
’ Fol. Dic. v. 4. r- 56. C Hamc, ‘No 27@ " b 436.‘
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~ 1748 _“fuly 13, '73'1\?3 CAMPBELL agam:t B:E'l%n'& SN N .
o No 6.
DUNCAN CAMPBELL drovér upon the 16th Deccmber 1745, sold and dehvered The fault of
4 servant
58 cows then going in the inco s'ﬁrmﬁfﬁy‘mercof he was tacksman, to . found not

William Bamy of. Bﬁlshangqnﬂ and gat bill fomﬂ,ue price pay’?.ble at. Cmdle,lp&s 3},‘: rs:::le;.on |

thereafter ‘and the cows were allowed to remam in the mclosures for somie shor% altholfgl: .

time till Basry shoulddlopdse.of them.s ¢ zigond mismui jobbal s f;’:’f gﬁ: ;

- Barry being:ghavged apoty this bilk-at the msﬁancez of Hugh Gamgbell mdor- loa fi',";r‘m:
~ see in teust: for said Pumcan, suspended on this grouidy JBhat Putsick M‘Douyal, by means of -
who had the chaxge of ‘thé:inclosures; asservant: TmDmmeampbel} *aﬂdcim* ; the servaut: -
der whoge care-and keeping: the said: cattle: vere, -hiduinfosmed 2 paysy of. the-

rebels of- them, ‘condhinted them to.the: gnound; asdassiated: the themliisartying

off 26 cows which then remained undisposed.of ;i tifies othe: ehargesr wis answec-

able for said' trespass of his'servant, and that. the, su&pm)dms jought tq have. a’hq -

lowance of the value of the 26 cows out of the sum in- the-bill; -



