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SECT. 4.
The Minister, as titular, may pursue a 'yalyation of the teinds of the parish as

well as'the particular heritors.  See-AppeNpixs L
‘ - S Fol. Dis. v. 4. f2. 356, 357.

1744, Féb,rué;y 22, Sm ROBERT G;ORDON agazmt DuNBAR of Newtour.
‘ Where temds of certain Iands have been (Trawn ifsa cor/wra by the fitular, and
mixed so with the teinds-of other lands as not to admit a proof of the real quan-
tity or -annual value, the ruIe for ascertammg the value of theese teinds, ir a process
of valuation agtlge instance qf the hentors of the land, is, that the teinds be valued
at the same rate.as where,as }omt-duty is pald for stock and téind; ; that is, that
they be walued at the fouyth part of the rent paid to the pursuer for the- stoek ;.
which comes to the same with the fifth part of the rent wi'fére th‘aﬂ‘ rent ‘is paid
both for stock. jand Semd «, :
Rem. Dec. . 2. No. 53. fr. 82
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Dec:m&r 12.
Duxek of R.OXBURGH agamst Sco'r'r of Horshe Hfo

1744,

In the year 1635, the Minister of the umted panshes of Morbottle and: Mow,
brought a.progess of moiﬁcatxon against the titutar dnd the heritors, concluding
in the, same libel a valuatlon of the teinds of the- parish. - With regard to this
eonclusmn the hbel runs thus, “ Tﬁat tﬁougﬁ by’ the” good‘ andr worthy’ course
were appomt’ed to be value& yet the temds of the panshes of Morbctt}e and' Mow~
were not valued, whereby. Tifs Ma}esty was prq‘ud‘xced ‘of hist annmtyr, and:the pur-
suer frustrated of the benefit of ; augmentatloxr “fof remieid wheéreof, necessary. it is
that ‘tHe ¢éinds sHould Ve valded:> " Botlr articles- of the process went on, a rental.
was given in by the Minister, and fixed by a reference to-the cathis of the Heritors
who were held as confessed! Tlie teinds were valtied, and a separate decreet of
valudtion wds'extracted’s ‘the decemlture of -whigh is in the following words ;.
« and*thesaid Lords décérir and- ordain 'the sums of; woney-and. quantities- of
victual abmre sPe(:Iﬁed* {6 stand; continue, and endure, and to-be repute andhelden
the'just trde'and Zonstant yearly worth and avail of the teinds, parsonage, and
wcarage of the lands pimeuhrly abeve written communibus annis, in. all time
eoniing.””. | .’
~ Asto the Tand: of Mow, the hentor wasnot cited, But only Fis' mother the life-
rentrix. But the heritor acquiesced-in the decree By<making payment upon it.

In. the year: 1744, a: process of modification and- locahty was brought at the in-
stance of the Minister of the said united parishes agamst the heritors. For Scott:

of Horslxehnll,,one of the heritors, it was pleaded that the temds of his land were:

No. 1406

No. 141.
The rule for
valuation
where the
teinds drawn-
:/lsa corpora:
are mixed
with the
teinds of
other'}énds'

No. 142.
The Minister

" is one of

those who by
law can pur-
sue a process
of valuation,

It is not frer
se a good ob-
jection toa
decreet of va-
fuation, that
the heritor
was not made
a party to it



No., 142,

15742 | - TEINDS. Seer. 4.

already valued in thé above mentioned decree, and no place for valuing them over
again, It was answered for the Minister, or rather for the Duke of Roxburgh
the titular, that the said decree, in which the Minister was the pursuer, was in-
tended for no other effect but to pave the way to a modification; and that a
valuation at the instance of 2 Minister, who has no further interest than to obtain
a modification, can never have the effect to settle a perpetual value upon the teinds,
to be a rule among all parties concerned, 2db, That the said decree is null guoad
the lands of Mow, now belonging to Horsliehill, becaunse the propnetor was not
called.

Replxed to the first, Wherethe Minister brmgs a proof of the value of the teinds
in a-parish, merely to obtain a modification, such a valuation can have no effect
other than what is intended ; but that the valuation 1635, was mtended tobea
proper decree of valuation, is clear both from the kibel and decree. " The only
question then is, Whether a proper process of valuation brought by the Minister
can have the effect that is intended by it ? which question receives an easy solution
from the act 19. Parl. 1683, empowering, in effect, the Minister to pursue a
valuation ; because he cannot have a modification till the valuation of the parish
be first closed. In support of this argument, a condescendence was produced
from the records of several such processes at the instance of the Minister.

Replied to the second : It is a mistake to put a valuation of teinds upon the
foot of judicial proceedings ; there are frequent examples of valuations at the in.
stance of the Commissioners themselves, without any prosecutor ; and though it
was rational and equitable to call all parties concerned, the citation of parties was
10 necessary solemnity ; the heritors who are not called, have access to complain
of an unequal valuation ; but it is absurd to maintain, that a decree of valuation,
at the instance of a Minister, however fair and just, is no rule toan heritor ; and
that an heritor cannot even take the benefit of it, but must take the precise same
steps over again in a new valuation at his own instance.

s Sustained the decree of valuation, though the Minister was the . only prose-
cutor. And the said act 1633 was what _principally moved them to pronounce
this judgment. ,

Lord Elchies observed, that it was the design of the Legislature to force valua-
tions by all reasonable means; and to .this end that this burden was laid upon

Ministers, under the certification, that t,hqy shauk},pot‘ havy otherwise access to a

~miodification ; and that the act.80. Parl, 1641, shows this to have been the case,
“in which act the commissioners are empowered gq‘modlfy after closmg the valua.

tion, * or at least exact diligence of the Mlmetgr to.that effect.”
Rem. Dec. No 61 /z 96

' I&aikerran reports th;s ase.;, 1

In the process of valuation, modification, and locality, pufsued at the instance of
the Duke of Roxburgh, titular and patron of the united parishes of Morbottle and
Mow; 'md Myr. Andrew Chatto, Mlmster of the-said parish, before- the Lords, as
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Commissioners for plantation of kirks and valuation of teinds, there was produced
for Scot of Horsliehill, one of the heritors, a decree of valuation in the year 1635,
obtained at the instance of the then Minister, decerning and declaring the same to
continue and endure, and to be reputed and holden the just, true, and constant
yearly worth and avail of the teinds, parsonage, and vicarage of the lands, in all
time coming, and at the same time modifying the stipend.

'T'o which it being objected for the pursuers, that as at no time was it ever com-
petent to the Minister to pursue a valuation to any other effect than in order to fix
his stipend, so this decree, which could import no more than that such should be
held to be the value of the teinds in all time coming guoad the Minister, could not
bind the titular ; and accordingly the Lords at first, upon the 20th of June, 1744,
on report, found, ¢ That the decree of valuation 1635, being only at the instance
of the Minister in order to the fixing of his stipend, cannot be the rule for esta-
blishing the valuation of the teinds therein mentioned between the titular and the
heritors ; and therefore found that they might still be valued at the instance of the
titular.”

The reasoning which at this time prevailed with the Lords was, that the plan of
the statutes is, 152, That every heritor should have the leading of his own teinds ;
2d/y, That, in consideration thereof, the heritor should pay an annuity to the
Crown out of the value of the saleable teinds; 8dly, That the heritor should re.
lieve the titular of the Minister’s stipend of that part of the teinds which was not
saleable ;~—and that, pursuant thereto, as on the one hand the heritor was allowed
‘to bring a process of valuation against the titular, in order to a purchase of his own
teinds, and, as the law now stands, that he may be subject only to a proportion of
the stipend ; 0, on the other hand, the titular was allowed to bring a process of
valuation, in order to subject the heritor to the Minister’s stipend, and to settle
the surplus payable to himself ; and that such valuations, when concluded, were
binding not only on the heritor and titular, but also upon the Crown for the an-
nuity, and the Minister for his stipend, except where the Crown or the Minister
could prove collusion, which was declared to be where the teinds were under-
valued a third. _ But that as the statutes gave no authority to the Crown to bring
a valuation of the teinds, in order to fix the annuity, when, by the very act anent
the annuity Qf teinds, it is provided, that until teidds be valued, his Majesty’s
annuity shall be uplifted according to thie fifth of the constant rent, so neither do
they give the Minister any authority to bring a valuation ; the fifth part of the rent
is also as to him held to be the teind in order to his modification and-locality ; and
if on proof brought of the rent, the fifth part afford a sufficient stipend, it is all he
wants ; he has no interest in the precise extent of the teinds, and therefore no
authority to fix the value to any other efféct than to ascertain his own interest.

But, upon advising petition and answers, and after hearing in presence of this
date, the Lords ¢¢ Altered their former interlocutor,’” and ¢ Sustained the decree

. of valuat.ion,” though only at the Minister’s instance, moved by the following
“observations :

No. 142,
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“That it was plain, by the act 1633, no stipend could be modifizd, tll the teinds
were first valued. The words are, ¢ And sicklike, with power to the said Com-
missioners, after the closing and allowance of the valuation of ilk kirk and
parochin,” to modify a constant and localled stipend. And accordingly, while
matters stood upon the footing of that act, there is no instance of a modification
without a valuation, sometimes obtained in a different process, sometimes wnico
contextu, as in this case. That in the rescinded act in 1644, to that clausc in the
act 1638, that there must be first a valnation, &c. it is added, ¢ or diligence used
for obtaining of the same;”’ which plainly supposes that the Minister had power
to pursue such valuation. But afterwards, neither in the act 1661, nor in any of
the subsequent statutes, is there any such thing at all required as a preceding
valuation ; which accounts for the present practice, and which has now for a long
while obtained, by which, in the process at the Minister’s instance, there is only
an enquiry into the extent of the teinds ad effectum of modifying the stipend, with-
out any mention made in his Iibel of the necessity of a previous valuation.

Kilkerran, No. 3. f1. 549.

1745. February 6.
Sir Joun MaxweL of Polleck against The CoLLzGE of GLascow.

In the process of valuation, Sir John Maxwell against The College of Glasgow,
the Commission found, December 5, 1744, Uhat where a rent had been improved
by inclosing, the old rent was to be the rule, and that the improved rent was to
be deducted in the valuation. And it had been formerly found in a variety of cases,
that wherever an advanced rent is produced by expensive improvemerts, such ad-
vanced rent is no teindable subject.

In the same process it was also found, that where there had been grassums got
at setting tacks of nineteen years, the 19th part of such grassums was, in the va-
luation, to be added to the rent.

A third point occurred which was of more difficulty. Certain of the lands had
been formerly astricted at a very high multure to the mill of Patrick, belonging to
the Bishop of Glasgow ; this multure was thereafier purchased by the then heri-
tor, and in lien thereof an agreement made for 15 bolls dry multure to be paid
yearly in lieu of all payments at the mill, other than the small dues of bannock.
and knaveship. And the question was, Whether the pursuer was to have deduc-

‘tion of this dry multure ?

On the one hand it was said, that where the titular draws the teind, he draws
the full tenth without any diminution on account of multures, however high ; but
where teinds are not drawn, and the {ifth part of the rent is the rule, then, as the
heritor gets so much the less reint on account of the multures paid by the tenants
at the mill, the fifth part of the rent is the teind, without including the multures.
And though in place of the multure at the mill, there may be an agreement with



