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A perfon, to
bring about
an advanta»
geous marri-

age of his fon,

gave afale
{tate of his
affairs. He
conveyed his
eftate in his.
fon’s contrad
of marriage,.
referving a.
liferent, The
deficiency ap-
peared at his
fon’s death ;
and the fa-
ther was not
permitted to
plead benefi-
cium compe-
tentice, {0 as .
to retain his.
liferent,

1390 BENEFICIUM COMPE TENTIE,

1745. February 21. BoNTEIN against BONTEIN.

A raTHER bound himfelf to pay his fon L.20 per annum. He became unable:
The defence of beneficium competentiz was fuftained ; although the fon was thereby
reduced to indigence.

*.* This cafe is mentioned in the cafe which immediately follows,

:-:'
1749, November 30.
Hocc.of ‘Cammo against JuLia, &c. Hocaes, his Grandchildren,

Tuz cale between: John Hogg and Julia, &c. Hoggs, Hhis grand-danghters, by
his eldeft fon, deceaft, wide ftated 21t July 1749, woce Eraup ; where the faid
grand-daughters were found preferable for the provifions-made for them in their
father and mother’s contraét of marriage, to the liferent. therein referved to their
grandfather ;. bug reserving to him to be heard, How far he is entitled to the bene-
Siciwgn competentiz 2 And the debate upen that peint being now repoited by the
Ordinary—~Tug Lorns ¢ found him entitled, upon, the beneficigm compelentic, to
“ L. 30 Sterling yearly, and that over and above L. 100. Scots, which, in his fon’s
‘ contrat of marriage, was provided 3s am yearly aliment to. an infirm daugh-.
“ tar,’ ~
As po.doubt was made by the Lords, But that the benefiinm compatentie oh- .
tained with us, notwithftanding of two decifions, ong ebierved hy Gosford in the
1609, (supre); and another by Harcarfe in the 1687, (supra); 2a our later practice
had, from example-of the civil law, fuftained it 3 fo, in the reafoning among the
Lords, the mature of it was opened-and explained in a.maore diftiot manner thap |
is-to be:met with in any of the writers.upon our law.

- It was-obferved, that although it:may have taken its: rife fiom the obligation .

_upon children to maintain their parents, it was neverthelefs of a very different-

nature from the action to aliment, in fo much, that it is competent, even where -
the action: to aliment does not lie. The aion. to aliment only lies, where the -
child has to fpare, over what is-neceflary to aliment himfelf; as in no cafe can one -
be obliged to aliment another, who is no more than able to aliment himfelf. But .
the beneficium competentiz is a right, which lies to the parent ‘againft his children,
who happen. to be his creditors, of retaining ne egeat, even though the .effet -
thereof . thould be to expofe the child to poverty. .

‘An inftance of this.occurred in the year 1745, between: Bontein of Mildovan
and his fon. ‘The cale was, Mildovan had bound himfelf to. pay to his fon L. 20.
Sterling yearly for his aliment, which was but: a . moderate fubfiftence ; but it
happened that the father’s circumftances fell fo low, that he was unable to pay it, .
and the Lords fuftained his defence againft payment upon the deneficium compe-.
tentie, although the fon was thereby reduced to want. In like manaer, an ace



