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really bills; and, fo the mdorfatnn in’'queftion] had it not nven related tozaa,bxll
would be good as.a virtual bill; . and, an. implied aflignation. . - :

* Replied to the first : Obligations to repay; whether mishod or éxpreﬁ‘cd An: thb

body of a bill, are only of the nature of a. common giound of debt ;: which;
though vouched by the bill:and receipt upon it, has, in o country; been -confi-
‘dered; as having: the nature or privileges of- 4 bill-debt: :Accordingly; when ‘the
ftatute 1681, is looked into, “it.will be found; -that nothing there is:indulged with
ithe privileges;. but the obligation upon the acceptor and drawer, to the poflefior;
by no means the obligation-that might arife to the acceptor, for repetition againft
‘the drawer’;: that was‘not underftaod to-arifé from the bill, ‘as the privileged-ve-
‘Hicle of commerce ; but-to arife from-the common :law ex mandato ; and, there.
fore, was left to the. difpofition~ ofrcommon law.—-Replied: to. the second : The
form of: bills is ~ﬁr1£tly to be ‘adhered. to; of : which:form, -indorfations are not.

‘Affignations are-of -as: great confequence as bonds ;.and,: if :a. fimple -indorfation,
written by no body knows who, without thneﬁ'es, or:any one {olemnity required -

‘in law; fhould be found good to comvey bonds and other writs, as well-as bills ; -it

- would be the fame, asif the Lords did find, that: aflignations,.tranflations, and -
‘other faeh writs, were-to be cxccpted out of. the 5th.A&, Parl 1681 -anent the

fclemmty of. writs. .

¢ “Tue Lorps-repelled-alfd this: exceptlon i refpeét the obhgement to" repay,',

was engroffed in the bill, and that the indorfation implied an-affignation.”
: | Fal ch v. 1p96. Rm Dec.. mLNogG &’97 2 189

1545,. June 14, Cumroxs of GLENDINNING agazmt MONTGOMERY. ‘

TER Magbyhill had poindéd a parcel® of fheep from Glendinning, a tenant,

upon his protefted bill ; .the other creditors .of Glendmnmg arrefted in his. hand :
and purfued a furthcoming. . In which it was objefted to his poinding, That it-had -
proceeded upon-a bill not: dulypmteﬁed, in {o far as, n@ththﬁandmg the proteft -
was ex facie formal ; yet in reality, neither the procurator-for.Magbyhill, whom -

the infirnment. bore - to. have protef] fted  the bill, _nor Glendmmng the acceptor,

againft whom the bill (which bore no place of payrnent) was protefted at.Peebles, .

-which was not the place .of  his-refidence, were at the time. prefent..

Whereof the Ordinary havmg allowed. a proof the. £a& came out by the de_'-
pofitiens of .the inftrumentary witnefles to be, that Magbyhxll ‘had fent the bill fo

John M‘Ewan clerk of Peebles, to. whom one of the w1tneﬁ'es was apprentjce,

-and the other a fervant, with orders to- proteft it: . That M‘Ewan-delivered ttie :
bill to the witnefles, defiring .them to write out a. proteft .thereon,- and.to infert -
therein the name of John Hunter. indweller in Peebles, as. procusator for Magby- -
hill ;- which accordmgly they did, and fubfcnbed along with the notary as thm -
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Amd ¢he arrefters having argued, that the poinding on:fuch null proteft was.e
fpuilzie, at leaft that it ceuld afford no defence -againft their furthcoming ; the
diorps, upon the Lord Ordinary’s report of #he wale, ¢ Suftained the defence,
shat Maghiyhill, - as creditor to ‘Glendinning, having $ona fide proceeded to dili-
gence,“his poinding kis debtor’s fheep, by virtue thereof, was mot a fpuilzie ;'
and, by a plurality of voices, found, ¢ That he was not bound to reftore the fheep
ghemfelves, nor to-account for the ‘value of them :tothe :purfuers, till payment
were made of the debt, on which the diligence proceeded ; and remitted to.the -
Ordinary :to preceed .accordingly.’

‘So far as concerned the fpuilzie, tthe Court was unanimous ; ‘as bona_fides muft
-always.fave from pains and penalties. Butas to:the point iof right, the cafe was
‘not foclear. -Had the queftion -been :omly with the debtor, tthe poinder’s bong
Sides might have entitled him to ‘retention, till he obtained payment of his debt.
Thus a:creditor-having proceeded :to poind &omz jfide, mot knowing of his debtor’s
«death ; in.a procefs of repetition at'the executor’s inftance, retention was fuftain-
sed to the poinder, upon the debt for which:the: poinding 'had proceeded, Decem-
iber ro. 1707, Lees contra Dinwoodie, Fountainhall, v. 2..p. 402. woce CompENSA-
710N, RETENTION ; ‘but as bona fides has no Jnﬂm:ncc in a competition, ‘the doubt
was, how it could bar the furthcoming ?

And the:footing the Court took it .o wes, That an arrefter is fubject to every
exception competent againit his debtor ; wherefore, as-retention would have been
competent againt the debtor, fo it alfo isagainft his creditor-arrefter, A confi-
deration of equity alfo concurred ; that here there was no more than a catch by
the arrefters, who at-the time of their -arreftments knew as little of the defeé of
the proteft as the poinder did. See December 7. 1748, Chriftie and Company
contra Falrholms, voce FRAUD.—See p. 1167.—See CoMPENSATION, RETENTION,

Kzlkerran, (ARRESTMENT.) No 16. p. 44.

*4* The fame cafe is reported by D. Falconer :

’ MontcoMiry of Maghbyhill, fadtor for the Earl of March, obtained-a bill from

“Rébert ‘Glendinning, one of the tenants, for his arrears; and theteupon poinded
.a parcel of Theep belonging to him ; upen which his other creditors arrefted in

Magbyhill’s hands, and purfued a furtheoming.

In this procefs it eame out, that the bill had never “been protefted, but the
notary had returned a falfe execution ; and thereupon the arrefters pleaded, that
the goods were in Magbyhill’s hands, not habilely affected ; and fo were ftill the

-goods of ‘their debtor, and ‘behoved to be made fm‘thcommg to them.

Pleaded for Magbyhill, That he had the goods in bis hands eptima fide, and

-could retain them till he got payment of his debt; this would be good againft

the owner, and muft be good againft his creditors-who -plead in his right ; fince
an arreftment does not transfer the property, and it-is ¢ritéssimi juris that compen-
fation may ‘be pleaded againtt an arrefter. - '
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- The right of retention was. fonmd:available to 2 creditor. who had) painded after No s1.
his debtor’s death; heing -igneraat-of it ; Fountainhall, v. 2. p..402v roth De-
cember 1407, Lees againft Dinwooddie, voce CompnsaTioN, RErEwTioN.

“  Pleaded for the creditors, That dong fides is of no. effect in a: competition. be-
tween creditors, and. he wio claims a preference on his diligence, muft fhow. it to
have been duly executed. The: creditoms. apprehend retention could not have
been pleaded againft Glendinning ; for there heing no protef; the poinding was un-
warrantable, and spoliatus est ante ommiay restisuendus. ; but {uppofing. it competent
againft him, it will not follow, that it cam be obtruded to his creditors; and ap»
puifings and adjudications. wilk often be wholly rzduced i competrtmns, whxch
would be fuftained as fecurities-againft the. debtor. S

- Suppofing the groteft aCtually taken, as it bms‘,, the d’lhgence was; nuﬂ, as it
wias neither perfonal, nopat the-dwelling-houfe of the: débtm, nor at the place of
executing the contradk, but a¢Pecbles,

Tz Lorps, $th June, fultained the defence tbat Magbyhﬂd!, as oredltor to
Mmmng; having dona: fide-proceeded. ifv diligence, his poinding: his debtor’s
fhisep; by: virtue, thereof, was ot a fpuilzie; and fbund:, that, the fzid defender
wae riof bound to- reflove the; flieep. themielves,;-or hold: comwpt- for the price, or
vabwe to the: purfuers; until payment was made of' the’ debt on: whicl the dili-
gence proceeded:  And thiv day refufed 2 blll and ad‘hamd See Gmmmmom
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Aéion refu-

fed upon a

Jouw Bucnanax, fome uiime baﬁm his: death, mﬁveyﬂﬂ hls whol@ e&'eéts 0. bill fubferib-
eertain truftees, for the. puypofes mentioned in the: trsh.difpofition.  Janet: Mack. ed by nota-
lum, his widow, the fulfitment of the obligations to whom, made part of the. witneffes.
truft-deed, among other debts affigned to her by the truftees, got a bill, accept-
ed by Janet MFarlane ; the acceptance of which, as fhe could not write, was,
by her authority, figned by two. notaries. - Janet Mackium having  executed. a. tef-
tament in favour of the purfuer, he breught an aion againft Andrew Dunecan,
the defender, as raprefenting fanet MiFarlane, in the chara&zr of a. vitious in-
tromitter.

Againf} this a@ion; it was centended; on: the part of the: defendep 'lhat u‘he
bill was not good, being figned by netaries; and, even upon the fuppofition; that
a- bill was valid when figned by notaries ; yet the: prefent was void, as there were
no witnefles to the fublcription of thefe notaries.. That, in this countsy, there
are only two methods-of eonftituting a valid obligation ; either by a writing, ho-
lograph of the party ; or by a deed wrote by another, bearing the name of the
writer and witnefles, with the {ublcription of the laft. When the deed is not ho-



